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The Compress Company was insured on cotton, ‘‘ their own or held by them in 
trust,” while contained in certain premises, but stipulating that the policy 
should not apply to any cotton covered in whole or in part by a marine 
policy at the time of loss. The insured was accustomed to give receipts 
for the cotton upon delivery for compress, which were delivered in turn 
to certain railroads, and the latter, in return, delivered bills of lading 
stipulating for its transport after compression. There was an agreement 
between the Compress Company and the railroads that the former should 
keep the cotton insured for the benefit of the latter from the time bills of 
lading were issued, which was known to the insurer. 

Held. That the railroads had an insurable interest after the issue of the bills 
of lading, and the cotton was thenceforth held by the Compress Company 
in trust for them, and evidence was admissible of an intention to insure 
for the benefit of the railroads. 

Held, That a provision in the railroad receipts releasing from liability by fire 
did not prevent recovery where the railroad company paid for the insur- 
ance and the insurer knew the policy was also for the benefit of the rail- 
roads, and such provision did not relieve from liability to fire caused by 
the negligence of themselves or their servants. 


* Decision rendered, March 3, 1890. 
Vou XIX.—25. 
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Held, That the bills of lading simply gave the railroads the right to ultimate 
possession and did not deprive the Compress Company of such actual 
possession as justified insurance. 

Held, That the policy words ‘direct loss or damage by fire,” refer to the 
agency of the fire, and not to the nature and limitation of the liability of 
the railroad. 

. . . { . ‘fo . 

A charge to the jury that its verdict would probably be set aside if the rail- 
road was not found negligent is not open to objection. The judge may 
express his opinion on facts when he thinks it important. 


A deposition that some cotton was covered by marine policies is not admissi- 
ble where the evidence is only heresay and the policies are not attached 
to the deposition. 


Held, That the right of action accrued when the liability of the railroad for 
damages from the fire accrued; it was not postponed until after those 
damages had been paid. 


E. W. McGraw and E. W. Kimpatt, for Plaintiff in Error. 
Joun F. Ditton, U. M. Rosz, and G. B. Rosr, for Defendant wn Eri or, 


Bratcurorp, J. 

This is an action at law, brought in the Circuit Court of the United 
States for the eastern district of Arkansas, by the Union Compress 
Company, an Arkansas corporation, against the California Insur- 
ance Company, of San Francisco, a California corporation, to re- 
cover on a policy of insurance against fire, issued by the latter 
company to the former company on the 2d of November, 1887. By 
the policy the California Company insures the Compress Company, 
for the term of thirty days from November, 2, 1887, at noon, to 
December 2, 1887, at noon:— 

Against all direct loss or damage by tire, except as hereinafter,provided, to 
an amount not exceeding $10,000, to the following-described property, while 
located and contained as described herein, and not elsewhere, to wit: ‘‘ Form 
of cotton policy. $10,000 on cotton in bales, their own, or held by them in 
trust or on commission, while contained in the frame shed, 112 to 122, ineclu- 
sive, and in brick shed and yard, 115 to 123, inclusive, North Main Street, 
and on platforms adjoining and in street immediately between the sheds, 
Sanborn’s map of Little Rock, Ark.; and it is agreed and understood to be a 
condition of this insurance that this policy shall not apply to or cover any 
cotton which may at the time of loss be covered in whole or part by a marine 
policy; and it is further agreed to be a condition of this policy that only 
actual payment by bank-check or otherwise for cotton purchased shall con- 
stitute a delivery of cotton from the seller to the buyer; and it is further 
agreed that this company shall be liable for only such proportion of the 
whole loss as the sum hereby insured bears to the cash value of the whole 
property hereby insured at the time of fire; and it is further agreed that 
tickets, checks, or receipts delivered to bearer shall not be considered as 
evidence of ownership. Other insurance permitted without notice until 
required. * * * In case of loss or damage to the property insured, it shall be 
optional with the company, in lieu of paying such loss or damage, to replace 
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the articles lost or damaged with others of the same kind and quality. * * * 
This entire policy, unless otherwise provided by agreement indorsed hereon, 
or added hereto, shall be void * * * if any change * * * take place in the 
* * * possession of the subject of insurance. * * * In case of any other 
insurance upon the property hereby insured, whether to the same-party, or 
upon the same interests therein, or otherwise, whether valid or not, and 
whether prior or subsequent to the date of this policy, the insured shall be 
entitled to recover from this company no greater proportion of the loss sus- 
tained than the sum hereby insured bears to the whole amount insured 
thereon, whether such other insurance be by specific or by general or floating 
policies, or by policies covering only in excess of specified loss; and it is 
hereby declared and agreed that in case of the assured holding any other 
policy in this or any other company on the property insured, or any part 
thereof, subject to the conditions of average, this policy shall be subject to 
average in like manner. * * * If this company shall claim that the fire was 
caused by the act or neglect of any person or corporation, private or muniec- 
ipal, this company shall, on payment of the loss, be subrogated to the extent 
of such payment to all right of recovery by the insured for the loss resulting 
therefrom, and such right shall be assigned to this company by the insured 
on receiving such payment. * * * In case of loss on property held in trust or 
on commission, or if the interest of the assured be other than the entire and 
sole ownership, the names of the respective owners shall be set forth [in the 
proofs of loss], together with their respective interests therein.” 

The complaint alleges that on the 14th of November, 1887, the 
plaintiff was engaged in the business of compressing cotton, which 
it received or held on its own account, or on commission, or in 
trust for others, at its warehouses and compress buildings, and 
adjoining sheds and platforms, situated at the foot of Main Street, 
in the city of Little Rock, Ark.; that it had on hand at that date 
about two thousand eight hundred bales of cotton, delivered to it 
to be compressed, and belonging to divers parties, the value of 
which equalled the sum total of the insurance thereon; and that 
sach cotton, whether owned by the plaintiff, or held by it on com- 
mission, or in trust for others, was insured against loss or damage 
by fire in twenty-eight insurance companies, which are named, 
in the several amounts stated opposite their respective names, 
amounting in the aggregate to $142,500, which included the defend- 
ant for the sum of $10,000. It then sets forth the issuing of the 
policy by the defendant to the plaintiff, a copy of which is annexed 
to the complaint, and that on the 14th of November, 1887, all the 
cotton in bales, contained on said premises, and so insured, was 
destroyed by fire, “together with a large quantity of other cotton 
in possession of plaintiff at said place, which was not insured by 
plaintiff.” 
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The complaint then proceeds as follows: “ [That at the time 
that said cotton came to the possession of the plaintiff it was 
engaged in the business of compressing cotton at its compress in 
the town of Argenta, opposite Little Rock, and on tbe north side 
of the Arkansas River, and that said cotton was deposited with the 
plaintiff for compression by various owners thereof, who delivered 
the same at the sheds and yards and adjacent grounds in the said 
city of Little Rock, as described in said policy, with directions that 
the same should be transported to said compress by the plaintiff, or 
by some carrier employed for that purpose by it, and that on the 
receipt of any bales of said cotton by said plaintiff it gave a receipt 
for the same to the owner thereof, and that, according to a custom 
known to said depositors, to the plaintiff, and to the St. Louis, 
Iron Mountain and Southern Railway Co., and tke Missouri Pacific 
Railway Co., of which it was a part, and the Little Rock and Mem- 
pbis Railroad Company, which were common carriers, having and 
operating railroads of which both Argenta and Little Rock were 
stations, said owners transferred said receipts to either one or the 
other of said carriers, and received from said carriers bills of lading 
for the transportation by said carriers of said cotton to various 
places to which said cotton was then and there shipped by said 
owners, with an agreement with said railway companies that said 
cotton should not be shipped until it had been compressed by the 
plaintiff. There was a standing and continuing agreement between 
said plaintiff and said railway companies that the plaintiff should 
proceed to compress said cotton, and all cotton thus received, and 
should insure the same, after notice of the execution of said bills of 
lading by said railway companies, against loss by fire during the 
time that said cotton should be in the hands of the plaintiff, for the 
purpose aforesaid, for a price averaging from sixty to sixty-five 
cents per bale, to be paid by said railway companies, respectively, 
when said cotton should be compressed and delivered to said rail- 
way companies on their cars at Argenta for transportation under 
said bills of lading, at which time said carriers should surrender to 
plaintiff the said receipts, issued, as aforesaid, at the time that said 
cotton was deposited with the plaintiff for compression by the 
owners, as above stated; that all of said cotton was in the custody 
of plaintiff at the time of said loss, under and by virtue of said 
custom and agreement, and that it was lost by the negligence of 
the servants, agents, and employes of said railway companies, and 
that since said loss said St. Louis, Iron Mountain & Southern 
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Railway Company has been sued in this court by two of said con- 
signees for the value of part of said cotton above named, to wit, the 
York Manufacturing Company and Hazard & Chapin, and said rail- 
way company defended said actions on the ground that said loss 
was not occasioned by the negligence of said railway company, or 
its servants and employes, and on a trial of said first-named cause 
it was adjudged by this court that said York Manufacturing Com- 
pany and said Hazard & Chapin recovered from said railway 
company the value of said cotton sued for, as aforesaid, and that 
since adjudication said railway company has paid said judgment, 
and the value of a large part of the cotton, for which it had issued 
bills of lading as aforesaid, and that several suits are now pending 
in this court against said Little Rock & Memphis Railroad Com- 
pany, brought by the consignee of portions of said cotton, for the 
recovery of damages for the loss of said cotton by reason of the 
negligence of said railroad company, which said suits are now 
pending and undetermined. On said 14th day.of November, 1887, 
the plaintiff had in its possession, at its sheds and premises above 
mentioned, for purposes of compression, a large amount of cotton, 
to wit, over three thousand bales. That of this number two thousand 
seven hundred bales of cotton were held by this plaintiff for the St. 
Louis, Iron Mountain & Southern Railway Company and the Little 
Rock & Memphis Railroad Company. By said contract and agree- 
ment between piaintiff and said railroads this plaintiff took out the 
policies of insurance above set out for the purpose of indemnifying 
this plaintiff against loss and liability, and the said railroad compa- 
nies against loss and liability, by reason of the destruction of said 
cotton while it was being held by plaintiff for purposes of compres- 
sion. The St. Louis, Iron Mountain & Southern Railway has been 
adjudged, as aforesaid, to pay a large sum of money, to wit, $——, 
and, in addition, has paid a still larger amount because of its lia- 
bility for such loss, amounting in all, up to this date, to $72,209.58, 
and has made demand therefor against the plaintiff for reimburse- 
ment of said losses.]” It also avers that the loss by fire on the 
cotton equalled the insurance on it, and that the plaintiff has per- 
formed all the conditions of the policy; and prays judgment for 
$10,000, with interest. The defendant moved to strike from the 
complaint the words “together with a large quantity of other cot- 
ton in possession of plaintiff, at said place, which was not insured 
by plaintiff,” and also the foregoing part included in brackets. It 
also demurred to the complaint on the ground that it did not state 
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Held, That the bills of lading simply gave the railroads the right to ultimate 
possession and did not deprive the Compress Company of such actual 
possession as justified insurance. 

Held, That the policy words “direct loss or damage by fire,” refer to the 
agency of the fire, and not to the nature and limitation of the liability of 
the railroad. 

A charge to the jury that its verdict would probably be set aside if the rail- 
road was not found negligent is not open to objection. The judge may 
express his opinion on facts when he thinks it important. 

A deposition that some cotton was covered by marine policies is not admissi- 
ble where the evidence is only heresay and the policies are not attached 
to the deposition. 

Held, That the right of action accrued when the liability of the railroad for 
damages from the fire accrued; it was not postponed until after those 
damages had been paid. 


E. W. McGraw and E. W. Kimpatt, for Plaintiff in Error. 
Joun F. Ditton, U. M. Ross, and G. B. Rosr, for Defendant in Error, 


Bratcurorp, J. 

This is an action at law, brought in the Circuit Court of the United 
States for the eastern district of Arkansas, by the Union Compress 
Company, an Arkansas corporation, against the Califernia Insur- 
ance Company, of San Francisco, a California corporation, to re- 
cover on a policy of insurance against fire, issued by the latter 
company to the former company on the 2d of November, 1887 By 
the policy the California Company insures the Compress Company, 
for the term of thirty days from November, 2, 1887, at noon, to 
December 2, 1887, at noon:— 

Against all direct loss or damage by fire, except as hereinafter provided, to 
an amount not exceeding $10,000, to the following-described property, while 
located and contained as described herein, and not elsewhere, to wit: ‘‘ Form 
of cotton policy. $10,000 on cotton in bales, their own, or held by them in 
trust or on commission, while contained in the frame shed, 112 to 122, inelu- 
sive, and in brick shed and yard, 115 to 123, inclusive, North Main Street, 
and on platforms adjoining and in street immediately between the sheds, 
Sanborn’s map of Little Rock, Ark.; and it is agreed and understood to be a 
condition of this insurance that this policy shall not apply to or cover any 
cotton which may at the time of loss be covered in whole or part by a marine 
policy; and it is further agreed to be a condition of this policy that only 
actual payment by bank-check or otherwise for cotton purchased shall con- 
stitute a delivery of cotton from the seller to the buyer; and it is further 
agreed that this company shall be liable for only such proportion of the 
whole loss as the sum hereby insured bears to the cash value of the whole 
property hereby insured at the time of fire; and it is further agreed that 
tickets, checks, or receipts delivered to bearer shall not be considered as 
evidence of ownership. Other insurance permitted without notice until 
required. * * * In case of loss or damage to the property insured, it shall be 
optional with the company, in lieu of paying such loss or damage, to replace 
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the articles lost or damaged with others of the same kind and quality. * * * 
This entire policy, unless otherwise provided by agreement indorsed hereon, 
or added hereto, shall be void * * * if any change * * * take place in the 
* * * possession of the subject of insurance. * * * In case of any other 
insurance upon the property hereby insured, whether to the same party, or 
upon the same interests therein, or otherwise, whether valid or not, and 
whether prior or subsequent to the date of this policy, the insured shall be 
entitled to recover from this company no greater proportion of the loss sus- 
tained than the sum hereby insured bears to the whole amount insured 
thereon, whether such other insurance be by specific or by general or floating 
policies, or by policies covering only in excess of specified loss; and it is 
hereby declared and agreed that in case of the assured holding any other 
policy in this or any other company ou the property insured, or any part 
thereof, subject to the conditions of average, this policy shall be subject to 
average in like manner. * * * If this company shall claim that the fire was 
caused by the act or neglect of any person or corporation, private or munic- 
ipal, this company shall, on payment of the loss, be subrogated to the extent 
of such payment to all right of recovery by the insured for the loss resulting 
therefrom, and such right shall be assigned to this company by the insured 
on receiving such payment. * * * In case of loss on property held in trust or 
on commission, or if the interest of the assured be other than the entire and 
sole ownership, the names of the respective owners shall be set forth [in the 
proofs of loss], together with their respective interests therein.” 

The complaint alleges that on the 14th of November, 1887, the 
plaintiff was engaged in the business of compressing cotton, which 
it received or held on its own account, or on commission, or in 
trust for others, at its warehouses and compress buildings, and 
adjoining sheds and platforms, situated at the foot of Main Street, 
in the city of Little Rock, Ark.; that it had on hand at that date 
about two thousand eight hundred bales of cotton, delivered to it 
to be compressed, and belonging to divers parties, the value of 
which equalled the sum total of the insurance thereon; and that 
sach cotton, whether owned by the plaintiff, or held by it on com- 
mission, or in trust for others, was insured against loss or damage 
by fire in twenty-eight insurance companies, which are named, 
in the several amounts stated opposite their respective names, 
amounting in the aggregate to $142,500, which included the defend- 
ant for the sum of $10,000. It then sets forth the issuing of the 
policy by the defendant to the plaintiff, a copy of which is annexed 
to the complaint, and that on the 14th of November, 1887, all the 
cotton in bales, contained on said premises, and so insured, was 
destroyed by fire, “together with a large quantity of other cotton 


in possession of plaintiff at said place, which was not insured by 
plaintiff.” 
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The complaint then proceeds as follows: “[That at the time 
that said cotton came to the possession of the plaintiff it was 
engaged in the business of compressing cotton at its compress in 
the town of Argenta, opposite Little Rock, and on tbe north side 
of the Arkansas River, and that said cotton was deposited with the 
plaintiff for compression by various owners thereof, who delivered 
the same at the sheds and yards and adjacent grounds in the said 
city of Little Rock, as described in said policy, with directions that 
the same should be transported to said compress by the plaintiff, or 
by some carrier employed for that purpose by it, and that on the 
receipt of any bales of said cotton by said plaintiff it gave a receipt 
for the same to the owner thereof, and that, according to a custom 
known to said depositors, to the plaintiff, and to the St. Louis, 
Iron Mountain and Southern Railway Co., and the Missouri Pacific 
Railway Co., of which it was a part, and the Little Rock and Mem- 
phis Railroad Company, which were common carriers, having and 
operating railroads of which both Argenta and Little Rock were 
stations, said owners transferred said receipts to either one or the 
other of said carriers, and received from said carriers bills of lading 
for the transportation by said carriers of said cotton to various 
places to which said cotton was then and there shipped by said 
owners, with an agreement with said railway companies that said 
cotton should not be shipped until it had been compressed by the 
plaintiff. There was a standing and continuing agreement between 
said plaintiff and said railway companies that the plaintiff should 
proceed to compress said cotton, and all cotton thus received, and 
should insure the same, after notice of the execution of said bills of 
lading by said railway companies, against loss by fire during the 
time that said cotton should be in the hands of the plaintiff, for the 
purpose aforesaid, for a price averaging from sixty to sixty-five 
cents per bale, to be paid by shid railway companies, respectively, 
when said cotton should be compressed and delivered to said rail- 
way companies on their cars at Argenta for transportation under 
said bills of lading, at which time said carriers should surrender to 
plaintiff the said receipts, issued, as aforesaid, at the time that said 
cotton was deposited with the plaintiff for compression by the 
owners, as above stated; that all of said cotton was in the custody 
of plaintiff at the time of said loss, under and by virtue of said 
custom and agreement, and that it was lost by the negligence of 
the servants, agents, and employes of said railway companies, and 
that since said loss said St. Louis, Iron Mountain & Southern 
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Railway Company has been sued in this court by two of said con- 
signees for the value of part of said cotton above named, to wit, the 
York Manufacturing Company and Hazard & Chapin, and said rail- 
way company defended said actions on the ground that said loss 
was not occasioned by the negligence of said railway company, or 
its servants and employes, and on a trial of said first-named cause 
it was adjudged by this court that said York Manufacturing Com- 
pany and said Hazard & Chapin recovered from said railway 
company the value of said cotton sued for, as aforesaid, and that 
since adjudication said railway company has paid said judgment, 
and the value of a large part of the cotton, for which it had issued 
bills of lading as aforesaid, and that several suits are now pending 
in this court against said Little Rock & Memphis Railroad Com- 
pany, brought by the consignee of portions of said cotton, for the 
recovery of damages for the loss of said cotton by reason of the 
negligence of said railroad company, which said suits are now 
pending and undetermined. On said 14th day of November, 1887, 
the plaintiff had in its possession, at its sheds and premises abcve 
mentioned, for purposes of compression, a large amount of cotton, 
to wit, over three thousand bales. That of this number two thousand 
seven hundred bales of cotton were held by this plaintiff for the St. 
Louis, Iron Mountain & Southern Railway Company and the Little 
Rock & Memphis Railroad Company. By said contract and agree- 
ment between plaintiff and said railroads this plaintiff took out the 
policies of insurance above set out for the purpose of indemnifying 
this plaintiff against loss and liability, and the said railroad compa- 
nies against loss and liability, by reason of the destruction of said 
cotton while it was being held by plaintiff for purposes of compres- 
sion. The St. Louis, Iron Mountain & Southern Railway has been 
adjudged, as aforesaid, to pay a large sum of money, to wit, $ ‘ 
and, in addition, has paid a still larger amount because of its lia- 
bility for such loss, amounting in all, up to this date, to $72,209.58, 
and has made demand therefor against the plaintiff for reimburse- 
ment of said losses.]” It also avers that the loss by fire on the 
cotton equalled the insurance on it, and that the plaintiff has per- 
formed all the conditions of the policy; and prays judgment for 
$10,000, with interest. The defendant moved to strike from the 
complaint the words “together with a large quantity of other cot- 
ton in possession of plaintiff, at said place, which was not insured 
by plaintiff,” and also the foregoing part included in brackets. It 
also demurred to the complaint on the ground that it did not state 
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facts sufficient to constitute a cause of action; and also demurred 
separately to that part of it which is so included in brackets, on 
the ground that the facts therein stated did not tend to constitute 
a cause of action. The court overruled the said motion, and also 
the demurrer, and the defendant excepted to both of those rulings. 
The defendant then filed its answer, admitting the issuing of the 
policy, and that at the fire one hundred and twelve bales of cotton 
belonging to one Hanger, and held by the plaintiff in trust for 
Hanger, were burned, for the loss of which the insurance companies 
named in the complaint had paid the plaintiff $4,826.59, in full sat- 
isfaction thereof, and of which sum the defendant paid its full por- 
tion of the loss. 

The answer denies the material allegations of the complaint, and 
avers that the greater portion of the cotton alleged to have been 
lost at the fire was received by the plaintiffs from the owners thereof 
after the issuing of the policy; that the cotton burned was first 
delivered by its owners to the plaintiff, and the plaintiff gave to the 
owners receipts for it, which provided that the plaintiff should not 
be liable for the loss of it by fire; that afterwards, and after the 
policy was issued, the cotton was sold to various persons, who be- 
came its owners, and the Missouri Pacific Railway Company, the 
Little Rock & Memphis Railroad Company, and the Little Rock, 
Mississippi River & Texas Railway Company, common carriers of 
cotton for hire, issued their bills of lading for the same to the pur- 
chasers, which provided that the carriers should not be liable for 
the loss thereof by fire, and at the same time such railroad compa- 
nies took up the receipts issued by the plaintiff to the original own- 
ers, and surrendered them to the plaintiff, whereby the possession 
of the cotton was changed, contrary to the provisions of the policy, 
without any consent of, notice to, or knowledge bv the defendant: 
(7) that it is provided in the policy that it shall not apply to or 
cover cotton which was at the time of loss covered in whole or in 
part by marine policies, and at that time 2,172 bales of cotton al- 
leged to have been burned, and of the value of $101,973.73, were 
covered by marine policies, theretofore issued to the respective 
owners of the cotton; (8) that after the railroads had issued their 
bills of lading for the cotton, and before and at the time of the fire, 
it was kept ina grossly negligent manner in a dangerous public 
place, without being covered or sprinkled, and but a few feet from 
a railroad track, where locomotives of the Missouri Pacific and the 
St. Louis, Iron Mountain & Southern Railroads, emitting sparks, 
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were constantly passing, by which sparks the fire was kindled, and 
the cotton was destroyed by a fire which occurred in broad day- 
light, at about four o’clock p. m., and which fire those two railroad 
companies, by the use of ordinary care, could have extinguished 
by removing the bales first ignited, or by putting out the fire by 
water from the hydrants which were close by; and that none of the 
cotton was destroyed by the negligence of the Little Rock & Mem- 
phis Railroad Company or itsemployes. The plaintiff demurred to 
certain paragraphs of the answer, and, among them paragraphs 7 
and 8, as not stating facts sufficient to constitute a defense. The 
court overruled such demurrer as to two of the paragraphs, and 
sustained it as to paragraphs 7 and 8; to which latter ruling the 
defendant excepted. Thereupon the case was tried by a jury, 
which found a verdict for the plaintiff for $9,491.96, on which a 
judgment was accordingly entered, to review which the defendant 
has brought a writ of error. 

The first four assignments of error on the part of the defendant 
relate to the overruling of its motion to strike out part of the com- 
plaint, the overruling of its demurrer to the complaint, and to part 
thereof, and the sustaining of the demurrer of the plaintiff to par- 
agraphs 7 and 8 of the answer. At the trial, the plaintiff offered 
evidence tending to prove that it was engaged in the business of 
compressing cotton at the town of Argenta, which is on the north 
bank of the Arkansas River, directly opposite the city of Little 
Rock; that it received cotton for compression at Argenta, and also 
at the premises described in the policy, at Little Rock; that for 
cotton received at either place it issued receipts to the depositors, 
—red receipts at Argenta, and green receipts at Little Rock,—a 
blink form of which, as it appears in the bill of exceptions, if filled 
out, would read thus:— 

LITTLE Rock, ARKANSAS, Nov. 1, 1887. 

Received by the Union Compress Company. From John Smith. Account 
of John Doe. For compression. Storage after ten days will be charged. 
Not responsible for any loss by fire. Marks X, Y, Z. No. bales cotton, 65. 

RICHARD ROE, Superintendent. 

That the holders of such receipts took them to the freight offices 
of one or the other of the two railway companies, the Missouri 
Pacific Railway Company and the Little Rock & Memphis Railroad 
Company, and those companies issued bills of lading for cotton, 
which specified the number of bales and the marks, agreeing to 
deliver the cotton at an address specified in the bill of lading; that 
the same bills of lading covered cotton which was received by the 
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plaintiff at Argenta, and which actually was at Argenta, and cotton 
received at Little Rock, and which actually was at Little Rock; that 
one form of bill of lading was issued by the Missouri Pacific Rail- 
way Company and two forms by the Little Rock & Memphis Rail- 
road Company; that it was claimed that each form covered a por- 
tion of the cotton burned; that each form, by its terms, exempted 
the carrier from liability for loss or damage by fire; and that, as 
the cotton might pass through the custody of several carriers be- 
fore reaching its destination, each of them provided that the legal 
remedy for loss or damage occurring in transit should be only 
against the particular carrier in whose custody the cotton actually 
might be at the time of the happening thereof. The Missouri Pa- 
cific Railway Company in its bill of lading reserved to itself the 
privilge of compressing all cotton signed for on the bill of lading. 
The Memphis & Little Rock Railroad Company did not reserve 
that privilege, but in one of its two forms, which was a through 
bill of lading to England, it stipulated for the benefit of any insur- 
ance that might have been effected on the goods. There are five 
of such foreign bills of lading, covering 158 bales of lost cotton. 
Bills of lading covering 1,460 bales, alleged to have been burned, 
were issued by the Missouri Pacific Railway Company. The loss 
claimed on behalf of the latter company was for 1,463 bales. 
The bills of lading issued by the Memphis & Little Rock Railroad 
Company were for 992 bales, but the loss claimed was for 1,211 
bales. By the bills of lading issued by the Missouri Pacific Raii- 
way Company on the lost cotton, 884 bales were covered after the 
date of the policy, and by those issued by the Memphis & Little 
Rock Railroad Company 255 bales were covered after that date. 
It also appears by the bill of exceptions that, on the issuing of the 
bills of lading, the respective railroad companies notified the 
plaintiff of their issue, and ordered the cotton designated therein 
to be compressed at Argenta; that all of the cotton transported 
from Little Rock to Argenta was carried on the track and by the 
cars of the Missouri Pacific Railway Company; that the Little Rock & 
Memphis Railroad Company had no track, and ran no cars, near the 
premises described in the policy; that the plaintiff paid the Mis- 
souri Pacific Railway Company an agreed price for the transporta- 
tion of the cotton from Little Rock to Argenta; and that the cot- 
ton was to be compressed after it arrived at Argenta, and was 
there to be loaded on the cars of such of the two railroad compa- 
nies as its marks and the bills of lading called for, to be transported 
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by them to its destination. The bill of exceptions further states 
that the pleintiff offered evidence tending to prove that 2,670 bales 
of cotton, covered by said bills of lading, were burned at the fire in 
question, while in the hands of the plaintiff for compression, after 
the bills of lading were issued, and at the place described in the 
policy. The plaintiff also proved that in October and November, 
1887, there was an accumulation of cotton at the premises de- 
scribed in the policy, owing to the fact that the Missouri Pacific 
Railway Company had not sufficient cars to transport the cotton to 
Argenta as fast as it was received; that the cotton-sheds were open 
sheds, and were at the time of the fire full of cotton, which had no 
tarpaulin or other cover over it, and stood within three or four 
feet of the track of the Missouri Pacific Railway Company, over 
which locomotives and trains passed several times daily; that after 
the sheds were full the cotton was stored in the street, leaving a 
passage-way some four feet wide for foot passengers; that the two 
railroad companies had no control over the cotton while so stored, 
and could not obtain actual possession of it until the Missouri Pa- 
cific Railway Company transported it to Argenta for compression; 
but that that company could take it at any time across the river for 
compression. 

The defendant offered in evidence the proof of loss furnished by 
the plaintiff to it, made out after the bringing of the suit, alleging 
the total destruction by fire of 2,687 bales of cotton, in addition 
to what was known as the Hanger cotton, and that the 2,687 bales 
were held by the plaintiff in trust or on commission,—that is to 
say, to be compressed,—and were the property of various persons; 
the plaintiff being interested in the same to the extent of its 
charges, and stating the names of the consignees, and the number 
of bales and their value pertaining to each consignee, no allusion 
being made to any interest of the railroad companies. 

1. The plaintiff offered evidence tending to prove that the policy 
in suit was taken out by it for the benefit of the railroad companies 
named in the complaint, and in pursuance of agreements between 
the plaintiff and those companies, by which the plaintiff agreed to 
take out such insurance. The defendant objected to such evi- 
dence, on the ground that it was incompetent, and in contradiction 
of the terms of the policy. The objection was overruled, and the 
defendant excepted. 

The plaintiff also offered evidence tending to prove that by agree- 
ment between it and the railroad companies it charged and collected 
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from them thirteen cents per hundred pounds for all cotton 
compressed by it, which charge was by agreement intended to 
cover and did cover, the compression of the cotton, the loading of 
it on the cars at Argenta, and the cost of insuring it for the benefit 
of the railroad companies. The defendant objected tothe evidence, 
on the ground that.it was immaterial, irrelevant, and incompetent. 
The objection was overruled, and the defendant excepted. 

The plaintiff also offered evidence tending to prove that the 
contracts and customs of business before stated were well known 
to shippers and the defendant when the policy sued on was issued, 
it having been stated to the agents of the defendant by an officer 
of the plaintiff, when the policy was applied for, that it was in- 
tended to cover the interests of the plaintiff and of the railroad 
companies. The defendant objected to this evidence, but the ob- 
jection was overruled and the defendant excepted. 

The plaintiff also offered evidence tending to prove that claims 
had been filed against the Missouri Pacific Railway Company by 
the owners of 1,463 bales of cotton burned at the fire, of the claimed 
value of $72,735.58; that since the commencement of this suit that 
company had paid such claims to the amount of $65,000; and that 
the balance had been adjusted by that company, and would be 
paid. The defendant objected to the evidence on the ground that 
it was immaterial, irrelevant, and incompetent, but the objection 
was overruled, and the defendant excepted. 

The plaintiff further offered evidence tending to prove that 
claims had been filed against the Little Rock & Memphis Railroad 
Company by the owners of 1,211 bales of cotton burned at the fire, 
of the claimed value of $57,529.55, no part of which has been 
paid by that company, though suits had been brought on several 
of the claims, and were still pending. The defendant objected to 
the evidence, on the ground that it was incompetent, irrelevant, 
and immaterial; but the court overruled the objection, and the de- 
fendant excepted. 

After the close of the evidence, the defendant requested the 
court to instruct the jury as follows: “(1) The policy of insurance 
of the defendant on which this action is brought covered all goods 
in possession of the Union Compress Company at the place desig- 
nated in the said policy. at the date when said policy was issued, 
which were held by the said Union Compress Company under 
warehouse receipts issued to the owners of said cotton by said 
company, and also all cotton subsequently, and during the life of 
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said policy, so received by the UnionCompress Company. (2) The 
policy in question insures the goods of the Union Compress Com- 
pany at the place designated. It also insures the Union Compress 
Company to the extent of its liens upon, or charges against, all 
goods held by it during the life of the policy, not its own, but held 
by it in trust or on commission. It also insures the interest of the 
owners of the legal title to such goods so held. It does not insure 
any one else. Any possible interest of any common carrier not an 
owner of the goods. or any of them, in the place designated, is not 
insured by said policy. (8) The jury are instructed to disregard 
all evidence in the case tending to show that the insurance in ques- 
tion was issued for the benefit of any railroad company not an 
owner of any of the goods destroyed by fire, for the value of which 
recovery issought herein.” The court refused to give any of those 
three instructions, and the defendant excepted to each refusal. 
The foregoing exceptions, except the two which relate to tke 
sustaining of the demurrer to paragraphs 7 and 8 of the answer, 
may be grouped tozether, because they relate to the same ques- 
tion. The court refused to strike out the matter in the complaint 
which is before recited in brackets, and also overruled the demurrer 
of the defendant to that portion of the complaint; and on the trial 
the plaintiff was permitted to introduce evidence tending to prove 
some of the allegations contained in that part of the complaint. 
The three instructions before quoted, as asked by the defendant 
and not given, relate to the same matter. The defendant con- 
tends that there was error in the action of the court covered by 
those exceptions, and complains that the court treated the words 
in the policy, “their own, or held by them in trust or on commis- 
sion,” as if they read, ‘on account of whom it may concern;”’ 
that, as the plaintiff did not own the cotton, the beneficiaries under 
the policy were its owners; that no interest of any common carrier 
was covered by the policy; that it was not ambiguous; and that no 
parol testimony was admissible to aid in its interpretation, or to 
show that the railroad companies were intended to be beneficiaries 
under it. The view urged is that the plaintiff did not own any of 
the cotton, or hold any of it on commission; that the insurance on 
goods held in trust was an insurance only for the benefit of the 
owners of the cotton; and that evidence of an intention to effect the 
insurance for the benefit of one who was not the owner of the 
goods was inadmissible, because it would contradict the policy. 
But we think the positions taken on behalf of the defendant are not 
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sound. The title to cotton inthe temporary custody of a bailee 
for compression, for which receipts or bills of lading’ have been 
given, is manifestly changing hands constantly. The language of 
the present policy, insuring cotton, “their own, or held by them in 
trust or on commission,” accommodates such a state of things. In 
the present case the insurance was really taken out by the railroad 
companies, and that fact was well known to the agents of the de- 
fendant at the time the policy was issued. The railroad companies 
had an insurable interest in the cotton, and to that extent were the 
owners of the cotton, which was held in trust for them by the 
plaintiff. Evidence of their ownership of the cotton was admissible: 
Home Ins. Co. vs. Warehouse Co., 93 U.S., 527, 542. The policy 
covered all the cotton which was placed in the hands of the plaintiff 
by those companies. It was lawful for the plaintiff to insure in its 
own name goods held in trust by it, and it can recover for their 
entire value, holding the excess over its own interest in them for 
the benefit of those who have intrusted the goods to it: De Forest 
vs. Fulton Insurance Co., 1 Hall, 94; Home Ins. Co. vs. Warehouse 
Co., 93 U. S., 527, 543; Stillwell vs. Staples, 19 N. Y., 401; Waring 
vs. Insurance Co., 45 N. Y., 606; Waters vs. Assurance Co., 5 El. & 
Bl., 870; Siter vs. Morris, 13 Pa. St., 218; Johnson vs. Campbell, 
120 Mass., 449; Fire Ins. Ass’n vs. Merchants’ & Miners’ Transp. 
Co., 66 Md., 339; Railway Co. vs. Glyn, 1 El. & El., 652; Insurance 
Co. vs. Hamilton, 14 Wall, 504, 508. The words “held by them 
in trust,” in this policy, cannot properly be limited to a holding in 
trust merely for an absolute owner, when it clearly appears that 
the railroad companies had an insurable interest in the cotton, and 
the plaintiff held the property in trust exclusively for those compa- 
nies. The reasoning of the cases where the bailor was the owner 
of the goods insured by the bailee applies equally to any person 
who, having an insurable interest in property, intrusts it to an- 
other; and such bailor can, to the extent of his insurable interest, 
claim the benefit of insurance effected in his favor by his bailee. 
The original depositors of the cotton surrendered to the railroad 
companies the receipts which they had taken from the plaintiff, and 
those companies were thus substituted in the relation to the plaint- 
iff which before had been held by such depositors. The railroad 
companies thus became the beneficiaries of the trust so far as the 
plaintiff was concerned, because they thus became the persons to 
whom the plaintiff owed the duty of bailment, and the persons en- 
titled to demand the possession of the property from the plaintiff. 
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There was privity in the plaintiff with the person who held its re- 
ceipt, and privity with no one else. This is a necessary and obvi- 
ous result of the course of business; and the business in question 
could not be carried on under any other circumstances, so as to 
give protection by insurance to the parties realiy interested. 

The case is not varied or affected by the clause in the receipts 
given by the plaintiff, ‘not responsible for any loss by fire,” be- 
cause the relation of the plaintiff to the property intrusted to it, 
and its duty to the bailor, determine the legal propriety of the in- 
surance for the benefit of the latter. In the present case the ar- 
rangement was that the railroad companies should pay to the 
plaintiff, in connection with the charge for compressing, an addi- 
tional sum, which would provide for the insurance of all cotton in 
the possession of the plaintiff, for which the railroad companies 
should issue bills of lading. The defendant had notice that the 
insurance was effected in the interest of the railroad companies, 
and it issued the policy in the terms it did to include the protec- 
tion of the railroad companies. The fact that the same policy 
might protect the interest of other persons in respect to cotton 
held for them by the plaintiff cannot affect the question whether it 
protects the interest of the railroad companies in respect to cotton 
held by the plaintiff for them during the life of the policy. Nor is 
it material whether the cotton was originally deposited by the raii- 
road companies, or whether their interest accrued through the sub- 
sequent transfer to the railroad companies of receipts given by the 
plaintiff on a deposit of cotton made by other parties. 

2. We come now to another group of errors assigned. The de- 
fendant requested the court to instruct the jury as follows : “The 
policy in question provides that it shall be void if there be any 
change in the possession of the insured property, except under 
circumstances which have no bearing on this case. If the jury be- 
lieve from the evidence that, after the policy in question was is- 
sued, any common carrier, with the knowledge and consent of 
plaintiff, and under agreement with plaintiff, issued its bills of lad- 
ing for any of the cotton which at the date of the policy was or 
thereafter cafae into possession of the plaintiff, the issuance of such 
bills of lading, under the conditions of the policy, avoided the 
policy as to all cotton covered by such bills of lading.” The court 
refused to give such instruction, and the defendant excepted to the 
refusal. The court instructed the jury as follows: *‘ By an agree- 
ment made between the plaintiff and the St. Louis, Iron Mountain 
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& Southern Railway Company and the Memphis & Little Rock 
Railway Company, the plaintiff engaged to insure for said railway 
companies, respectively, all cottons stored in the compress sheds 
and yards of the plaintiff, at the foot of Main Street, Little Rock, 
when the railway companies, or either of them, should notify the 
plaintiff of the issuance by them of bills of lading therefor. This 
agreement was carried out, and on the day of the fire the plaintiff 
held insurance in various companies, aggregating the sum of $142,- 
500, in trust, and to indemnify the railway companies against loss 
or damage by fire of the cotton for which they had issued their bills 
of lading and which was stored in the plaintiff's sheds and yards 
described in the policy, at the foot of Main Street.” The defend- 
ant excepted to this instruction. The court also charged the jury 
as follows: “As the plaintiff is a trustee, and insured the cotton 
for the benefit of the railway companies, and has no separate 
claim of its own on the property, it is only entitled to recover an 
amount equal to its liabili.y to the railroad companies; or, in other 
words, a sum that will make the railway companies whole for the 
cotton on which they had issued bills of lading; so that, if the 
market price of cotton produces a larger sum than the aggregate 
loss of the railway companies,—and 2,670 bales, at $50 per bale, if 
you should find that was the number of bales and their value, pro- 
duces an amount slightly in excess of the cluims of the railroad 
companies,—then the plaintiff's recovery must be on the basis of 
the latter sum; that is, one that makes the railway companies 
whole. Inno event is the market value of the cotton to be in- 
creased, but it may be reduced by the difference between the value 
and the amount that will satisfy the just claims of the railway com- 
panies. What amount of cotton was burned for which the railway 
companies had issued bills of lading, and which was covered by 
policies taken out by the plaintiff, the value of the same, and the 
amount of the just demands of the railway companies against the 
plaintiff for the cottun so burned, are questions of fact to be de- 
termined by you.” The defendant excepted to this charge. The 
court also charged the jury as follows: “This suit is brought on a 
policy of insurance issued by the defendant’s cofmpany to the 
Union Compress Company to indemnify the railroad company for 
the loss of cotton, or for cotton that might be burned after the railroad 
company issued its bills of lading for it, and while it yet remained 
in the custody of the Compress Company. Now, the Compress 
Company, under its contract with the railroad company, is bound 
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to make good, by insurance, to the railroad company, any damages 
resulting to it from the loss of cotton which the Compress Com- 
pany held for the railroad company after the railroad company had 
issued its bills of lading therefor and notified it thereof.” The 
defendant excepted to this charge. The defendant contends that, 
although, under a proper construction of the policy, the railroad 
companies may be regarded as properly beneficiaries under it, the 
matters involved in the instructions so given by the court were 
questions of mingled fact and law, and were erroneous in the 
light of the facts proved by the plaintiff’ The ground urged is 
that the policy cannot be reconciled with any intent to insure a 
railroad company against a loss caused by its own negligence, 
because the policy insures against “all direct loss or damage by 
fire;’ that therefore the only interest which the railroad companies 
had in the cotton was a contingent interest, arising from their lia- 
bility for damages for loss by a fire occurring through their own negli- 
gence; that the interest alleged to have been insured as that of the 
railroad companies was not such as could have sustained a claim 
on a direct loss by fire, because it was a contingent or doubtful 
interest, and not a certain or direct interest; that the fire alone 
could not inflict any loss; and that whether the railroad companies 
would suffer loss would depend on the contingencies, (1) whether 
or not their negligence caused the loss; (2) whether the owner 
would be able to prove negligence in the railroad companies; (3) 
whether the owner was innocent of contributory negligence; and 
(4) whether the owner should make a claim for loss against the rail- 
road companies, within the statute of limitations. Under this head, 
it is also urged that on the face of the policy the insurance was on 
cotton held in trust by the plaintiff, in a designated place, for thirty 
days after November 2d; that it was claimed by the plaintiff, in the 
face of the policy and contradictory of its terms, that cotton cov- 
ered by a bill of lading issued November 8th, by the Missouri Pa- 
cific Railway Company, which was held in trust by the plaintiff and 
was in the place described, was not covered by the policy until the 
bill of lading was issued; that if, as the defendant alleges the fact 
to be, that cotton was covered by the policy from the 3d to the 8th 
of November, for the benefit of its owners, there was no process 
known to the law by which the benefit of such insurance could be 
transferred to the railroad companies, without action by either the 
owner or the insurer; that the fact that the plaintiff understood 
that the insurance was for the benefit of the owners of the cotton 
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was shown by the practical construction put upon the insurance by 
the plaintiff after the fire, in putting in a claim on behalf of Hanger 
for 112 bales of cotton burned, not covered by the bills of lading, 
and being paid for it, on behalf of Hanger, as owner of the cotton; 
and that thus the plaintiff claims that the insurance was for the 
owners of the cotton, or for the railroad companies, according to 
circumstances. It is further urged that if the bills of lading 
changed the possession of the cotton, it was at the time in the 
possession of the railroad companies, and not in that of the 
plaintiff, and the plaintiff had ceased to hold it in trust; that in 
such case it was not insured, because of the provision in the pol- 
icy that any change in the possession should avoid the policy; that 
if the bills of lading did not change the possession, there could 
have been no insurance on behalf of the railroad companies, be- 
cause, in the absence of possession by them, they had no right to 
insure and no contingent liability to loss; and that it was error in 
the court to charge that at the time of the fire the plaintiff held 
insurance on cotton covered by bills of lading. This court is also 
asked to review its announcement of the principle of law laid down 
in Phenix Ins. Co. vs. Erie Transp. Co. (117 U. 8S. 312, 324, 6 Sup. 
Ct. Rep., 750, 1176), that “ no rule of law or of public policy is vio- 
lated by allowing a common carrier, like any other person having 
either the general property or a peculiar interest in goods, to have 
them insured against the usual perils, and to recover for any loss 
from such perils, though occasioned by the negligence of his own 
servants.” It is also contended that the jury had a right to decide 
whether or not the policy was issued on goods held in trust for the 
railroad companies by the plaintiff, and whether or not the plaintiff 
or the railroal companies held the cotton at the time of the fire; and 
that these were not questions for the court to decide. 

In reply to these suggestions, it is to be said that the exception 
of loss by fire contained in the receipts gived by the plaintiff, and 
in the bills of lading given by the railroad companies, did not free 
them from responsibility for damages occasioned by their own 
negligence or that of their employes. Nor are we disposed to review 
our decision that common carriers can insure themselves against 
loss proceeding from the negligence of their own servants. The 
doctrine announced in the case cited has been referred to with ap- 
proval in the subsequent cases of Insurance Co. vs. Adams, 123 U. 
S., 67, 72, 8 Sup. Ct. Rep., 68, and Liverpool Steam Co. vs. Phoenix 
Ins. Co., 129 U. S., 397, 438, 9 Sup. Ct. Rep., 469. 
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As to the suggestion that by the bills of lading the possession of 
the cotton was transferred to the railroad companies, and that the 
policy was avoided thereby, the answer is that the cotton was still 
in the hands of the plaintiff, in its actual possession, and upon its 
premises. At most, the railroad companies, by acquiring the re- 
ceipts of the plaintiff and issuing bills of lading for the cotton, took 
only constructive possession of it; and the plaintiff, retaining actual 
and physical possession of it, did not lose any element of posses- 
sion necessary to give it the right to effect insurance for its own 
benefit, and as bailee or agent, for the protection of the railroad 
companies. All that the railroad companies acquired was the right 
to ultimate possession, which passed to them by the transfer to 
them by the original depositors of the cotton receipts given by the 
plaintiff. 

As to the argument that no recovery can be had in the interest 
of the railroad companies, because the injury to them depended 
upon their liability for the negligence of their employes in causing 
the fire, and the point taken in regard to the words of the policy 
“direct loss or damage by tire,” the reply is that those words mean 
loss or damage occurring directly from fire as the destroying 
agency, in contradistinction to the remoteness of fire as such agency. 
The books are full of cases on that subject, and the meaning of the 
policy is not doubtful. Remoteness of agency is the explosion of 
gunpowder, gases, or chemicals, caused by fire; the explosion of 
steam-boilers; the destruction of buildings to prevent the spread 
of tire, or their destruction through the falling of burning walls, 
and so forth. In the present case, the bales of cotton were physi- 
cally burned by the direct action of fire. 

3. The court also charged the jury as follows: “Now, you have 
heard the testimony, gentlemen, with reference to the situation un- 
der which this cotton was placed, and the length of time it remained 
there. If you think there is no negligence on the part of the rail- 
road company, then you will find that the railroad company is not 
liable for this cotton. If you can say that that was a proper place 
to store cotton, and that leaving a passage-way there of not exceed- 
ing four feet up and down, through which persons passed at ail 
hours of the day and night to the boat-house and skiff ferry, and it 
being a dry season, with three or four thousand bales of cotton 
stored there,—‘hen, if you say this is not negligence, you excuse this 
railroad company, and to that extent will disallow the claim of the plaint- 


iff ; but if you should so find I would be very much surprised at your 
VoL. XIX.—26. 
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verdict, and would not be surprised if I should set ut aside ; but Iwill leave 
ut for you to say.” The defendant excepted to this instruction, and 
especially to the italicized portion thereof. 

It is urged that in this part of the charge the court did not allude 
to facts proved which the defendant claimed disproved negligence, 
and that thus the instruction was not a fair one as to the facts; that 
the place of storage was selected and the cotton was stored there 
by the owners of it, and not by the Memphis & Little Rock Rail- 
road Company; that no negligence can be imputed to the latter on 
account of the unfitness of the place; that it had no control over 
the cotton stored in that place, and had no track at that place, the 
Missouri Pacific Railway Company having the track there; that the 
Memphis & Little Rock Railroad Company had no opportunity to 
obtain possession of the cotton until after it had been compressed 
at Argenta; that the bills of lading of the latter company exempted 
it from liability for loss occurring on the lines of other carriers, 
and the cotton was burned, not on its line, but on the line of the 
Missouri Pacific Railway Company; that the court made no allusion 
to any of these matters as going to establish the absence of negli- 
gence and liability on the part of the Memphis & Little Rock Rail- 
road Company; that the court threatened the jury with its dis- 
pleasure and the setting aside of the verdict ifthe jury should bring 
in a verdict for the defendant on that issue; and that this action of 
the court was erroneous. But the mere fact of the dwelling by the 
court with emphasis upon facts which seemed to it of controlling 
importance, and expressing its opinion as to the bearing of those 
facts on the question of negligence, is immaterial, if the court left 
the issue to the jury. In the charge, just before the passage com- 
plained of, the court, in referring to the question of the liability 
of the Memphis & Little Rock Railroad Company for the destruc- 
tion of the cotton, had said to the jury: “It is for you to deter- 
mine whether this railroad company was not guilty of negligence, 
and was not at fault in leaving this cotton in an exposed condition 
after it issued bills of lading therefor;” and in the clause of the 
charge objected to the court expressly states that it leaves the ques- 
tion of negligence to the jury. On this subject, this court said, 
in Railroad Co. vs. Putnam (118 U. S. 545, 553, 7 Sup. Ct. Rep., 1): 
“In the courts of the United States, as in those of England, trom 
which our practice was derived, the judge, in submitting a case to 
a jury, may, at his discretion, whenever he thinks it necessary to 
assist them in arriving at a just conclusion, comment upon the evi- 
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dence, call their attention to parts of it which he thinks important, 
and expréss his opinion upon the facts; and the expression of such 
an opinion, when no rule of law is incorrectly stated, and all mat- 
ters of fact are ultimately submitted to the determination of the 
jury, cannot be reviewed on writ of error.” See, also, Nudd vs. 
Burrows, 91 U. S., 426; Railroad Co. vs. Horst, 938 U. S., 291; Rail- 
way vs. Vickers, 122 U. S., 360, 7 Sup. Ct. Rep., 1216. 

4. In the course of the trial the plaintiff offered evidence tending 
to prove that the contracts and custom of business stated in the 
hill of exceptions were well known to shippers and to the defendant 
when the policy sued on was issued, it having been stated to the 
agents of the defendant by an officer of the plaintiff, when the pol- 
icy was applied for, that it was intended to cover the interests of 
the plaintiff and of the railroad companies. The defendant ob- 
jected to the admission of the evidence, but the objection was 
overruled, and the defendant excepted, and this is alleged as error. 
In this connection it is urged that the complaint does not allege 
any such knowledge on the part of the defendant, or any intention 
on its part to issue its policy for the benefit of the railroad compa- 
nies. The case of Hough vs. Insurance Co. (36 Md., 398) is citedin 
support of this assignment of error. But we think the evidence 
was admissible. In the Hough Case the policy covered the mer- 
chandise insured, “their own, or held by them in trust, or in which 
they have an interest or liability.” Parol evidence was held to be 
incompetent which was offered to show that the policy did not 
cover merchandise which was their own. The evidence would have 
contradicted the plain terms of the pohcy. In the present case, the 
evidence offered was admissible under the ruling in Home Ins. Co. 
vs. Warehouse Co., 93 U. S., 227, 542. In that case the court says: 
“It is no exceptien to the rule | governing the admission of parol 
evidence] that, when a policy is taken out expressly ‘for or on 
account of the owner’ of the subject insured, or ‘on account of 
whomsoever it may concern,’ evidence beyond the policy is received 
to show who are the owners, or who were intended to be insured 
thereby. In such cases, the words of the policy fail to designate 
the real party to the contract, and, therefore, unless resort is had 
to extrinsic evidence, there is no contract at all.” See also, Finney 
vs. Insurance Co., 8 Mete., 348; Fire Ins. Ass’n vs. Merchants’ & 
Miners’ Transp. Co., 66 Md., 339; Snow vs. Carr, 61 Ala., 363. Hav- 
ing issued the policy with notice that it was intended to cover the 
interest of the railroad companies, the defendant is estopped from 





404 Report of Decisions. [May 


asserting that the policy was intended to protect only the legal 
owners of the cotton. 

5. It is alleged, also, that the court erred in sustaining the demur- 
rer of the plaintiff to paragraph 7 of the defendant’s answer, which 
alleged that at the time of the loss 2,172 bales of the cotton alleged 
to have been burned were covered by marine policies theretofore 
issued to the respective owners of the cotton, and therefore, under 
the terms of the policy in this suit, such cotton was not covered by 
it. It is alleged, also, as error, that the court at the trial rejected, 
on the objection of the plaintiff, and under the exception of the 
defendant, evidence offered by the latter tending to prove that that 
number of bales of the cotton covered by the bills of lading, and 
alleged to have been burned, were at the time of the fire covered 
by marine policies of insurance theretofore issued to the respective 
owners of such cotton residing in various portions of the United 
States and in England. It is to be said in reply that paragraph 7 
of the answer does not show that the marine policies were on the 
same interest as that covered by the fire policy. This element is 
necessary, because otherwise the policy sued on would be of no 
practical force. As soon as the consignees of the cotton were 
advised by telegraph of its shipment, they would take out marine 
policies to cover their own risk; and thus the fire insurance com- 
panies would obtain the premiums of insurance from the railroad 
companies, and immediately avoid all risk because of the taking 
out of the marine policies: North British Ins. Co. vs. London, etce., 
Ins. Co., 5 Ch. Div., 569. The question of the legal effect of the 
contribution clause of the policy, before cited, is not presented by 
the record. 

The objection alleged at the trial to the introduction of evidence 
as to the marine policies was made on the ground that it was im- 
material and irrelevant, and that the insured knew nothing of those 
policies, and had no interestinthem. This was the objection which 
was sustained; and the allegation of paragraph 7 of the answer 
was that the marine policies had been issued to the respective 
owners of the cotton. It did not appear that either the insurer or 
the insured had any previous knowledge of the existence of the 
marine policies, nor did it appear whether they were issued before 
or after the date of the fire policy. The issuing of the marine poli- 
cies, in order to have any effect in this case, must amount to double 
insurance. In no other view can the defendant have any interest 
in the question of marine insurance. Double insurance exists only 
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in the case of risks upon the same interest in property, and in favor 
of the same person: North British Ins. Co. vs. London, etc., Ins. 
Co.,5 Ch. Div., 569; Lowell Manuf’g Co. vs. Safeguard Fire Ins. 
Co., 88 N. Y., 591; Phil. Ins. § 359; Wood, Ins. (1st Ed.), § 352. No 
reason can exist for a distinction between the construction of a 
provision avoiding a policy in case of marine insurance and in case 
of further or additional fire insurance. In the latter case the pro- 
vision is always construed as relating only to additional insurance 
upon the same interest, and effected by the same person, or in 
his interest. 

The contention of the defendant is that its policy is avoided by 
the taking out of a marine policy by the owner of the cotton, with- 
out the knowledge or participation of the plaintiff or of the railroad 
companies, whether the marine insurance was effected before or 
after the fire insurance in favor of the railway companies, and 
although the fire insurance policy was taken to protect the inde- 
pendent interests of the railroad companies. We cannot admit 
the soundness of this view. The cases cited where a policy is 
avoided by the carrying on of a prohibited business, or the storing 
of a prohibited article, without the knowledge or consent of the 
insured owner of a building, are placed upon the ground that the 
possession of the tenant or occupant of a building is the possession 
of its owner, and that the contracts which he makes as to the usé 
of the insured premises are in the nature of warranties, and relate 
to matters over which he has legitimate control. It cannot be con- 
tended successfully that the condition in question here was intended 
by the plaintiff to subject the policy to forfeiture if any person who 
had a remote and independent insurable interest should take out a 
policy of marine insurance to protect that interest, the plaintiff hav- 
ing no privity with such person. As was said in Grandin vs. Insur- 
ance Co. (107 Pa. St., 26, 37): ‘“ We are not to suppose that con- 
ditions involving forfeitures are introduced into policies by 
insurance companies, which are purely arbitrary and without reason, 
merely as a trap to the assured, or as a means of escape for the 
company in case of loss. When, therefore, a general condition has 
no application to a particular policy, where the reason which alone 
gives it force is out of the case, the condition itself drops out with 
it.” See, also, Hoffman vs. Insurance Co., 32 N. Y., 405. 

The offer of evidence by the defendant at the trial, in regard to the 
marine insurance, was by its terms an offer to prove the mere fact 
of marine insurance, in support of the defense set up in paragraph 
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7 of the answer; and the claim onthe part of the defendant 
that the evidence was proper to support the further defense set up 
in the answer, as to the amount of the proportionate liability of the 
defendant, is not tenable. The offer was to prove merely the fact 
of marine insurance, and not to prove its amount. It was an offer 
in bar of liability, and not an offer applicable to a reduction of the 
verdict. No suggestion of the latter object was made in the offer, 
and the evidence, if admitted as offered, could have no bearing 
upon the question as to how much the proportionate liability of the 
defendant would be reduced by virtue of the marine policies. The 
only specific offer to prove the terms of any marine policy, and the 
extent of the insurance under it, was made in the form of an offer 
of the deposition of one Phillips and the testimony of one Bowen, 
both of which were excluded on proper grounds, and complaint is 
made only of the exclusion of the deposition of Phillips. 

6. It is assigned for error that the court erred in striking out 
the testimony in the deposition of Phillips, the clerk of Ralli Bros., 
who were claiming pay from the Memphis & Little Rock Railroad 
Company for 158 bales of cotton, to the effect that that cotton was 
covered by marine policies taken out by Ralli Bros. The policies 
of insurance mentioned in the testimony in the deposition were not 
attached toit. The testimony was objected to by the plaintiff as 
incompetent, because it was an attempt to prove by parol the con- 
tents of written instruments. It was stricken out by the court, and 
the defendant excepted. 

The ruling of the court was manifestly correct. There was no 
proof that the policies referred to were in Liverpool, for all that 
the witness Bowen said was that he was informed they were there; 
and, as to the copy which Phillips refused to attach to his deposi- 
tion, all the evidence in regard to its identity is that Phillips said 
to the witness Bowen that such was a copy of the marine policy 
which had been issued on the cotton. This was, all of it, only hear- 
say evidence. 

7. The court was requested by the defendant to instruct the jury 
as follows: “As this action is brought solely on behalf of the rail- 
road companies on account of liability incurred through careless- 
ness of the agents and servants of the companies, no cause of action 
accrued against the defendant until the actual payment by said 
companies of damages on account of the alleged fire, and the 
recovery cannot be greater than the value, on November 14, 1887, 
at Little Rock, of the cotton so burned and paid for, nor greater 
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than the sum paid by the railroad companies; that is, if they have 
paid more than the value of the cotton, they cannot recover the 
excess from the defendant; if they have paid less than the value, 
they can recover only t> the extent of the payment.” The court 
refused to give that instruction, and defendant excepted. This is 
alleged as error. It is urged that the Memphis & Little Rock 
Railroad Company has never paid any damages, and that the Mis- 
souri Pacific Railway Company had not paid any when this suit 
was commenced; and it is contended that no cause of action ac- 
crues, in a case of that kind, until payment of the damages by the 
railroad companies is made. But, as a bailee, under a policy taken 
out to cover property, his own, or held by him in trust or on com- 
mission, may enforce the contract of insurance to the full value of 
the property destroyed, holding the proceeds primarily for his own 
benefit and the balance for that of his bailor, the right of action of 
the plaintiff accrued on the occurring of the loss. The case cited 
by the defendant (Railroad Co. vs. Spratt, 2 Duv. 4) does not apply 
to the present case. That was a suit brought by a consignee of 
goods against a carrier, where the carrier was entitled, under a bill 
of lading given by it to the consignee, to insurance obtained by 
the consignee; and it was held that the consignee could not be com- 
pelled to proceed upon the policy of insurance before enforcing his 
claim against the carrier, even where it appeared that the insurer 
had agreed to pay its loss under the policy, and although it was 
allered that the suit was prosecuted for the benefit of the insurer. 
But bere the plaintiff is the assured. The insurance included the 
protection of the railroad companies. The premium was paid. 
The insured property was destroyed by fire. The condition of the 
liability of the insurer was complete, and its liability had fully 
accrued. The only question for litigation was whether the railroad 
companies were protected by the insurance. The defendant is 
called upon to perform only its agreement to pay the insurance 
money in case of the destruction of the cotton by fire. Its liability 
is not dependent upon the question whether the liability of the rail- 
road companies has been discharged; nor is the plaintiff's right of 
action contingent upon the payment by the railroad companies of 
the value of the cotton burned, but it is contingent only upon the 
destruction of the cotton by fire under circumstances which impose 
a liability upon the railroad companies. We see no error in the 
record, and the judgment is affirmed. 
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The policy stipulated that differences arising as to the amount of damage 
should be submitted to arbitration at the written request of either party, 
each to choose an arbitrator, and the award should be conclusive as to 
the amount or as to anything submitted, but should not decide the lia- 
bility of the company, and that no suit should be sustainable until after 
such an award. 


Held, That the provision was not against public policy and would be sus- 
tained as to the amount of damage. 


Held, That the offer of a certain sum in settlement by the adjuster and its 
refusal by the insured constituted a difference within the meaning of the 
policy. 

Held, That a letter embodying a formal request for arbitration was a sufficient 
written request. 

Held, That the refusal of the insured to sign a written agreement to arbitrate 
according to the terms of the policy, on the ground that it did not include 
a finding as to the liability of the company, was a refusal to arbitrate, 
which justified a denial of liability conditioned on such refusal, and such 
denial was not a waiver of the company’s right to arbitration. 


Futier & Snow and E. C. Saurru, for Plaintiff. 
Joun W. Hinspate, for Defendant. 


An issue submitted as to whether the plaintiff requested arbitra- 
tion in accordance with the policy, and, if so, whether it was 
refused, embodies two distinet propositions, and entitled to separate 
findings. A mere statement that the loss was household furniture, 
$367, groceries $233, making together $600, being the whole prop- 
erty except a few articles of furniture, is not such a particular 
account of the loss as is required by the policy. A denial of lia- 
hility in consequence of a refusal to arbitrate is not a ground for 
further refusing, and even if so did not operate as a waiver when 
the denial was promptly corrected before harm was done: See 
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Hartford Fire Ins. Co. vs. Davenport, 37 Mich., 609; Aurora Fire 
Ins. Co. vs. Kranich, 36 Mich., 289; Westchester Ins. Co. vs. Earle, 
33 Mich., 143; Hadley vs N. H. Ins. Co., 55 N. H., 110; Gilman vs. 
Douglas Co., 2 Mo. App., 466; Meyer vs. Knickerbocker Ins. Co.. 
73 N. Y¥., 516; Northern Ins. Co. vs. Wright, 76 N. Y., 410; Pechner 
vs. Phoenix Ins. Co., 59 N. Y., 195; Bennett vs. North British Ins. 
Co., 81 N. Y., 273; How vs. Union Ins. Co., 80 N. Y., 32; Brink vs. 
Hanover Ins. Co., ib., 108; Insurance Co. vs. Eggleston, 96 U. S., 572. 
Tufts vs. McClure, 40 Iowa, 317; McCrew vs. Ins. Co., 78 N. C., 147. 

It is error for the court to leave a material issue to the jury upon 
which there is no evidence: Jones vs. Eason, 2 Ired., 331; Burnett 
vs. Fuller, 1 Jones, 543; Dula vs. Cowles, 4 Jones, 519; McCombs 
vs. N.C. R. R. Co., 67 N. C., 193; Fortescue vs. Makely, 92 N. C., 56. 

The appraisal clause is valid: May on Ins., §§ 493, 495; Wood on 
Ins., § 457; 2 Addison on Contracts, side p. 1,141; Pollock on Cont., 
§ 294; Morse on Arbit., 93; Scott vs. Avery, 5 H. cf L. Cas, 811; 
Gauche vs. Ins. Co., 11 Ins. L. J., 361; Bramstein vs. Ins. Co., 101 
Eng., C. L. Rep., 782; Tredwen vs. Holman, 1 Hurls. etec., Rep. 
(Exc.), 70; Elliott vs. Ass’n. Co., L. R., 2 Ex., 237; Edwards vs. 
Ins. Soc., 1 G. B. Div., 593; Dawson vs. Fitzgerald, 1 Ex. Div., 260; 
Gorman vs. Ins. Co., Irish Rep., 11 C L., 224; Calvin vs. Ins. Co., 27 
N. C. Q. B., 403; Lantalum vs. Ins. Co., 22 Nav. B., 14; U.S. vs. 
Robeson, 9 Pet., 327; Trott vs. Ins. Co., 1 Cliff., 445; Wallace vs. 
Ins. Co., 9 McC., 124; Gauche vs. Ins. Co., 4 Woods, 102; Perkins 
vs. E. L. Co., 16 Fed. Rep., 513. 


SHEPHERD, J. 
The defendant relies upon several defenses, but the only one 
necessiry to be considered in order to dispose of this appeal is 
founded upon the following clause in the policy of insurance, which 
is the basis of this action. 


The amount of sound value and of the loss or damage shall be determined 
by agreement between the company and the assured, but if at any time 
difference shall arise as to the amount of loss or damage * * * every such 
difference shall, at the written request of either party, be submitted at an 
equal expense to each of the parties, to two competent and important persons, 
one to be chosen by each party, and the two so chosen shall select an umpire 
to act with them in the case of their disagreement * * * and the award in 
writing of any two of said persons shall be binding and conclusive as to the 
amount of such loss or damage, or as to any question, matter, or thing so sub- 
mitted, but shall not decide the liability of the company. * * * It is further- 
more hereby expressly provided and mutually agreed that no suit or action 
against this company for the recovery of any claim by virtue of this policy 





410 Report of Decisions. [May, 


shall be sustainable in any court of law or chancery until after an award 
shall have been obtained, fixing the amount of the claim in the manner above 
provided. * * * And it is hereby understood and agreed by and between the 
Phenix Assurance Company of London and the assured, that this policy is 
made and accepted with reference to the foregoing terms and conditions. 

It is, we think, well settled that such a provision in a contract of 
insurance is not against public policy and that it will be upheld by 
the courts in so far as it provides for the submission of arbitration 
of the amount of loss or damage sustained by the assured. 


A policy of insurance precisely similar to the one under consid- 
eration was declared to be valid by the Supreme Court of New 
Jersey, in the case of L. & L. & G. Ins. Co. vs. Wolff (17 Ins. Law 
Journal 714; 14 Atlantic R., 561), and this decision is abundantly 
sustained by the highest authority. 


“ Acreements for determining only the amount to be recovered 
by the arbitration are valid, and the determination by arbitration 
of the amount of damages to be recovered or the time of payment 
may lawfully be made a condition precedent:”’ Scott vs. Avery, 
5 Ho. of Lords Cases 811; 2 Addison, Contracts, 294; Morse on 
Arbitration and Awards, 93; May on Insurance, 493; Perkins vs. 
U.S. Electric Light Co., 16 Fed. Rep., 513; Gauche vs. London & 
Lancashire Ins. Co., 1 Fed. Rep., 347; Carroll vs. G. F. Ins. Co., 13 
Pac. Rep. (Cal.), 863. In Russell vs. Pellegrini (88 E.L. & E., 101) 
Lord Campbell said: ‘When a cause of action has arisen, the 
courts cannot be ousted of their jurisdiction,” but added that 
“Parties may come to an agreement that there shall be’no cause of 
action until their differences have been referred to arbitration.” 

“ Both sides admit that it is not unlawful for parties to agree 
to impose a condition precedent with respect to the mode of 
settling the amount of damage or the time of paying it, or any 
matters of that kind, which do not go to the root of the acticn. 
On the other hand it is conceded that any agreement which is to 
prevent the suffering party from coming into a court of law—or, in 
other words, which ousts the courts of their jurisdiction, cannot be 
supported:” Edwards vs. The Averayron Mutual Ship Ins. Co. 
(Limited), 1 Q. B. Div., 593 (1875). 

“T take the law as settled by the highest authority, the House of 
Lords, to be this: There are two cases where such a plea as the 
present is successful; first, where the action can only be brought for 
the sum named by the arbitrator; secondly, where it is agreed that 
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no action shall be brought till there has been an arbitration, or 
that arbitration shall be a condition precedent to the right of 
action:” Dawson vs. Fitzgerald, 1 Exchequer Div., 260 (1876). 

“Since the case of Scott vs. Avery, in the House of Lords, the 
contention that such a clause is bad as an attempt to oust the 
courts of jurisdiction may be passed by.” 

See also Porter’s Laws of Insurance, 210, and Gasser vs. Sun Fire 
Office (Supreme Court, Minn., 1890), Insurance L. J. 

The contention of the defendant company is that a difference 
arose as to the amount of damage to the engine, boiler, etc.; that 
the defendant made a written request of the plaintiff that the said 
difference should be submitted to and determined by arbitrators 
in accordance with the terms of the policy; and that the plaintiff, 
without legal excuse, refused to comply with the said request. 

The submission to arbitration upon the written request of the 
defendant, being clearly a condition precedent to the right of 
action, we are now to determine whether the defendant company 
has placed itself in such a position as to defeat the present action 
by reason of the non-performance of the said condition by the 
plaintiff. 

1. As a first step in the establishment of this defense, it was 
encumbent on the defendant to show that a difference in respect to 
the particulars mentioned had arisen, and, in order to determine 
this question, the eighth issue was submitted to the jury. 

The defendant requested his Honor to charge the jury that 
according to the plaintiff's own testimony, through its president, 
Hawkins, such a difference did not arise between the parties. 

The court declined to give this instruction, and the jury found 
the said issue in the negative. 

Hawkins testified that L. R. Warren, the adjuster of the defend- 
ant company, offered him $900, in settlement of the damages to the 
above mentioned property and that he, Hawkins, declined to accept 
the said offer. This surely constituted a “difference” within the 
meaning of the word as used in the policy, and the subsequent 
negotiations as to arbitration must have been based entirely upon 
the assumption that a difference existed. 

We are, therefore, of the opinion that his Honor erred in de- 
clining to give the instruction prayed for, and we presume that he 
only permitted the finding of the jury to stand upon the ground 
that it became immaterial in view of the verdict upon the 
succeeding issue. 
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2. This, the ninth issue, involved the second branch of the inquiry, 
and is in the following words:— 

“Tf so” (that is, if there was a difference), “did the defendant 
request the plaintiff, in writing, in accordance with the require- 
ments of the policy sued on, that the amount of damages to said 
articles should be assessed by appraisers and did the plaintiff refuse 
such request ?” 

The defendant tendered two issues which divided the proposition 
contained in that which was submitted by the court. These issues 
were refused and the defendant excepted to such refusal and also 
to the issue submitted to the jury. This exception finds direct 
support in Emry vs. Railroad (102 N. C., 209), where it is said that 
“Tt is misleading to embody in one issue two propositions, as to 
which the jury might give different responses, and on exception 
taken in apt time, a new trial will, in such cases, be granted.” 

We prefer, however, to base our decision upon grounds which 
more closely affect the merits of the defense, and we will there- 
fore enquire whether there was error in the instruction of the court 
upon said issue. 

Hawkins testified that he received the letter (Exhibit “E”) from 
Warren, the adjuster of the defendant company, on the 3d of 
November, and that before he had written his letter (Exhibit “ D7”), 
which was dated on the same day, Mr. Warren had handed him 
Exhibit “F,” which he admits was a proposition tendered to him 
by the said Warren. Mr. Hawkins further says, “I think that 
Exhibit F and a pencil memorandum contained all the propositions 
submitted to me. * * * My objection to the proposition F was 
that the company was not bound, while I was bound.” 

Now, proposition F was a paper drawn in strict conformity to 
the provisious of the policy, and it provided that the award should 
be “ binding and conclusive as to the amount of such loss or damage, 
but shall not decide the liability of said insurance company.” 
Not only was it executed by the defendant, but it contained the 
name of the arbitrator selected by it, and was complete in every 
respect save its execution by the plaintiff company and the inser- 
tion of the name of the arbitrator to be selected by it. The policy 
does not require any particular form or written request, and we can 
conceive of no stronger one than this paper which the plaintiff 
admitted was submitted to him. Again, the plaintiff admitted that 
he received letter E. This was a formal request for arbitration or 
appointment, and it referred to “a paper indicating an agreement 
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for that purpose” and executed by the defendant, which the plaint- 
iff was requested to sign. Hawkins does not deny that he received 
the enclosure, but if he did not receive it, the letter was none the 
less a written request to arbitrate according to “terms and condi- 
tions” of the policy. If the paper enclosed was not drawn in 
accordance with such terms and conditions, it was the duty of the 
plaintiff to have made it known, so that a proper agreement could 
have been prepared. Besides, it was not the duty of the defendant 
to tender the agreement until after the proposition had been 
acceded to, and it will be further observed that the letter did not 
request a submission to arbitration according to the terms of the 
policy as interpreted by the enclosed paper, but that the submission 
to arbitration was to be in accordance with the terms of the policy, 
and the paper was submitted only “indicating an agreement” to 
effectuate that purpose. 

The court charged the jury upon the said issue, as follows:— 

“Tf, after such difference had arisen, the defendant’s adjuster, 
L. R. Warren, sent to C. M. Hawkins the letter marked Exhibit E, 
and sent also accompanying said letter a paper marked Exhibit F, 
or a copy of said paper signed by said Warren, as it purported to 
be, then the plaintiff did request in writing, according to the 
requirement of the policy, that the damage should be assessed by 
appraisers. If such request was made and refused, the jury would 
respond to the 9th issue ‘Yes.’ But if said request in writing, 
marked F, was not delivered to C. M. Hawkins, and no request was 
handed to Hawkins other than that marked Exhibit I, which is not 
signed by Warren as an adjuster of the defendant, then no 
request in writing was made, and the jury would respond to the 
9th issue ‘ No.’” 

This instruction is to the effect that neither Exhibit E nor F, 
taken separately, would constitute such a written request as is 
required by the policy, where as we have seen that either paper 
would be sufficient. 

This error is not cured in the latter part of the instruction, which 
speaks of the delivery to plaintiff of the “request in writing, 
marked F.” If such paper was in the opinion of his Honor a 
request in writing, he should have instructed the jury as sub- . 
stantially requested, that the plaintiff's president, Mr. Hawkins, 
expressly admitted that the said paper was submitted to him and 
that he had failed to agree to it. Again, if his Honor considered 
the paper F a written request, he should have so stated and put it 
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affirmatively as well.as negatively to the jury, but we very much 
doubt that, even had he done so, the effect of the first part of the 
instruction would have been removed. 

3. We will now consider the exceptions relating to the tenth 
issue, which is as follows: “Did the defendant company, at the 
time of making any request or demand for arbitration as to the 
damage to said articles of property not destroyed by fire, deny its 
liability to plaintiff under the said policy of insurance?” 

Hawkins testified that at an interview in his office (Messrs. 
Churchill, Dewey, and Cowper being present) Warren handed him 
a paper to read; that he told Warren that he was willing to sign it 
if it bound the insurance companies as it did the plaintiff company; 
and that he pointed out an objectionable clause. That Warren 
struck out that clause and substituted another paper and handed 
it to him. That he, Hawkins, said that it was the same old gray 
mare colored differently. That Warren said that if he, Hawkins 
did not sign that paper they would pay him nothing. “He was 
speaking (says Hawkins) for all the companies. I think Mr. 
Churchill said to Mr. Warren, ‘You act as spokesman for all the 
companies.’ I think that all of the agents were present; I am not 
sure about young Mr. Walter Hay and Mr. Dewey. Pulaski Cowper 
was present. Mr. John Whitehead was present at that time. Mr. 
Warren walked across the floor and said, ‘we don’t owe you one 
dollar’ (or one cent perhaps he said). T turned around and asked 
if he meant that he did not owe us anything. Mr. Warren said 
‘Yes ; and we all then left the office.” ’ 

The plaintiff also introduced upon this point, John J. Whitehead, 
who testified as follows: “Iam employed by the Gas Light Com- 
pany of which Mr. Hawkins is president. I was in Mr. Hawkins’s 
office about November Ist, 1886, and saw Mr. Warren and Mr. 
Churchill, and I think Mr. Dewey was there. They submitted a 
paper to Mr. Hawkins to sign. He said that it bound him but did 
not bind the companies. Then Mr. Warren sat down and wrote 
with a pencil and handed what he wrote to Mr. Hawkins. Mr. 
Hawkins said in substance that it amounted to the same thing as 
the other. Mr. Warren got up off the stool and said to Mr. 
Hawkins, ‘then Mr. Hawkins, I don’t owe you one cent.’ Mr. 
Hawkins turned to him and said, ‘Do I take that as a denial of 
liability ?? Mr. Warren said, ‘Mr. Hawkins, I wish you to under- 
stand that we do not admit one cent of liability.’ I don’t recollect 
anything more, except that in a very short time they left,” 
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The foregoing testimony was relied upon to establish the alleged 
denial of liability by the defendant, and it is plain that the latter 
was entitled to show all of the circumstances under which the 
alleged denial was made. Hawkins admits that two propositions 
to arbitrate were made at the said interview. Now, if these propo- 
sitions were in accordance with the terms of the policy and the 
plaintiff refused to accede to them the very terms of the contract 
forbade a recovery and Warren would have been justified in making 
the imputed denial. 

It was in evidence that Warren presented a printed form of an 
agreement to submit to arbitration, executed by the defendant and 
the other companies (which according to Hawkins’s testimony may 
have been Exhibit F or a similar paper), and the defendant pro- 
posed to show its contents by oral testimony, having given notice 
to the plaintiff to produce it. Passing by the ruling of the court 
that the contents could not be thus proven for any purpose, which 
ruling is, to say the least, doubtful, it is very plain to us that the 
defendant had a right to show by the witness, Warren, that 
Hawkins “refused to sign the printed form of submission, stating 
to witness as a reason that it contained a provision that the 
appraisers should not decide the liability of the company.” His 
Honor excluded this testimony which expressly stated the ground 
of refusal, and in this we think there was serious error, although 
there was other testimony from which the same facts might prob- 
ably have been inferred. It will be noted that Hawkins admits that 
the paper was a proposition in the form of an agreement to arbi- 
trate, and it was unnecessary to have shown its contents so far as 
the question of denial of liability was concerred if the refusal to 
accept was placed upon the reason alleged to have been assigned 
by him. The whole consideration therefore should have been sub- 
mitted to the jury for the purpose of showing why the alleged 
denial was made. 

Apart from this, however, the material contents of the papers 
were proved without objection in another way. Mr. Hawkins 
speaks of a substituted paper (“the same old gray mare” etc.) being 
submitted to him. Warren testified that the paper marked Q was 
the one so described by Hawkins. This paper was in evidence 
and its terms are in perfect conformity to the provisions of the 
policy. If, then, as Mr. Hawkins says, these terms were the same 
as those in the other paper, which Warren states was executed by 
him and the agents of the other companies, we have in evidence 
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the very clause which Hawkins objected to. There was, therefore, 
testimony tending to prove that a proper agreement to arbitrate, 
executed by the defendant, was proposed to the plaintiff and that 
this request in writing was not acceded to. It was also in evidence 
that Hawkins said he would not sign any agreement that contained 
the alleged objectionable provision. Now, if this testimony be 
true, Warren, as we have remarked, was justified in making the 
alleged denial, and the defendant had the right to have this view 
particularly presented to the jury. To this end it very properly 
asked the following instruction. “'That if the adjuster of the 
defendant company did not deny liability until after the plaintiff 
had refused to sign a submission to arbitration, unless the clause 
providing that the appraisers should not decide the liability of the 
company should be stricken out, this was no excuse for the plaint- 
iff's refusal to submit to appraisers, and such denial of liability was 
no waiver of the plaintiff's obligation to submit upon a written 
request to appraisal.” 

His Honor instructed the jury as follows: “If L. R. Warren, the 
adjuster of the defendant company, declared to C. M. Hawkins, 
president of the plaintiff company, in the office of the latter, without 
qualification, that he would not for his company, or his company 
would not, pay one dollar or one cent for loss by reason of the fire, 
and walked immediately out of the said office, then such declaration 
was a denial of liability on the part of the defendant and the jury 
would respond to the 10th issue ‘Yes.’ If the said Warren did 
not make said unqualified declaration, or if said Warren said only 
that he neither admitted nor denied liability, then there was no 
denial and the jury would respond ‘No’ to the 10th issue.” 

The denial mentioned in the issue, in view of the pleadings and 
evidence, must necessarily mean a wrongful denial. If it was not 
wrongful, it was no denial in the legal meaning of the word as used 
in the issue. The instruction prayed for involved therefore a 
delicate question of waiver, which it was very material to the 
defendant to have clearly and specifically presented to the jury. 
The instruction given entirely ignores this theory of the defense 
and seems predicated upon the idea that the testimony of Hawkins 
and Whitehead, the only witnesses to the denial, was either that 
there was an unqualified denial, or a refusal either to deny or admit 
liability. These are the two views presented by the charge, where 
as it might very reasonably have been inferred from the testimony 
of the said witnesses, und especially that of Whitehead, that the 
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alleged denial was in consequence of the refusal of the tendered 
propositions. In other words, the finding of the issue was made to 
turn rather upon the nature of the denial than the right of the 
defendant under the circumstances to make any denial whatever. 

We conclude, therefore, that there was error in declining to give 
the special instruction prayed for by the defendant, and that for this 
and other errors, which we have indicated, there should be a new 
trial. Entertaining these views, we deem it unnecessary to pursue 
the discussion through the labyrinth of exceptions which fill this 
very voluminous record. New trial. 


UNITED STATES SUPREME COURT. 


Ocroser Term, 1889. 


In Error to the Circuit Court of the United Stales for the Eastern Dis- 
trict of New York. 


AMBLIA A. GUNTHER er at., Execurors, Eve. 
Plaintiffs in Error. 


Us. 
LIVERPOOL & LONDON & GLOBE INS. CO.* 


The policy provided that if the insured should keep or use, without permis- 
sion endorsed, certain inflammable oils, it should be void; also, that if 
these or any other inflammable liquids were stored, used, kept, or allowed 
on the premises, temporarily or permanently, for sale or otherwise, except 
the use of refined coal, kerosene, or other carbon oil for lights, if drawn 
and the lamps filled by daylight only, it should be void. A printed slip 
was attached ‘‘ priviledged to use kerosene oil for lights, lamps to be filled 
and trimmed by daylight only.” 

Held, That the slip and policy were not inconsistent, but taken together per- 
mitted the use of kerosene or like oil for lighting, if drawn and the lamps 
filled and trimmed by daylight only. 

Held, That a written privilege to keep not exceeding five barrels of oil did 
not dispense with the prescribed precautions in handling it. 

Held, That the case was not affe:ted by provisions regarding a gasometer no 
longer in use. 

Held, That the insured was chargeable with acts of the lessee, and the policy 
was violated if oil were drawn near a lighted lamp by any person acting 
under the authority of the lessee. 


* Decision renderd, March 3, 1890. 
VoL. XIX.—27. 
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Held, That, when they established such violation beyond reasonable doubt, the 
court rightly directed a verdict for the defendant. 


Gray, J. 

This was an action brought by a citizen of New York against a 
British corporation on two policies of fire insurance, dated Novem- 
ber 16, 1877, and extended to July 15, 1880, the one on buildings, 
and the other on fixtures, furniture, and other personal property in 
and about the same. 

Each policy described the principal building as follows :— 

The two-story frame hotel building, with one-story frame kitchen and two- 
story frame pavilion adjoining and communicating, situated on Gravesend, 
Bay of Bath, Kings County, Long Island; (it is understood that the above 
property is to be occupied by a family when not in use as a hotel ;) privilege 
to use gasoline gas, gasometer, blower and generator being under ground 
about sixty feet from main building in vault, no heat employed in process. 

Among the printed conditions of each policy were the following: 

If the assured shall keep gunpowder, fireworks, nitro-glycerine, phosphorus, 
saltpetre, nitrate of soda, petroleum, naphtha, gasoline, benzine, benzole, or 
benzine varnish, or keep or use camphene, spirit gas, or any burning fluid or 
chemical oils, without written permission in this policy, then and in every 
such case this policy shall be void. 

Petroleum, rock, earth, coal, kerosene or carbon oils of any description, 
whether crude or retined, benzine, benzole, naphtha, camphene, spirit gas, 
burning fluid, turpentine, gasoline, phosgene or any other inflammable liquid 
are not to be stored, used, kept or allowed on the above premises, temporarily 
or permanently, for sale or otherwise, unless with written permission endorsed 
on this policy, excepting the use of refined coal. kerosene or other carbon oil 
for lights, if the same is drawn and the lamps filled by daylight; otherwise 
this policy shall be null and void. . 

Attached to and pasted on the face of each policy at the time of 
its issue was a printed slip, signed by the defendant’s agent, and in 
these words: “Privileged to use kerosene oil for lights, lamps to be 
filled and trimmed by daylight only.” And on the margin of the 
first policy were written and signed by the defendant’s agent these 
words: “September 17,1878. Privileged to keep not exceeding five 
barrels of oil on said premises.” 

At the first trial, a verdict was returned for the plaintiff, which 
was set aside and a new trial ordered by this court. 116 U.S., 113. 

Afterwards the plaintiff died, and the action was revived in the 
name of his executors; and the answer was amended by leave of 
court, so as to set up, among other defenses, as a breach of the sec- 
ond condition above quoted, “that kerosene, carbon oil, or other 
inflammable liquid, so stored, used, kept, or allowed on said prem- 
ises as aforesaid, was drawn, not by daylight, but at or after dusk 
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or dark and with a lighted lamp or lantern near, in violation of the 
express terms of the said condition, and that the fire which de- 
stroyed said premises was caused by such proximity of said lighted 
lanp; andthe defendant further avers that it is advised and believes 
that the said policies thereby became and were null and void.” 

A second verdict for the plaintiffs was set aside by the circuit 

- court, for the reasons stated in its opinion reported in 34 Fed. 
Rep., 501. 

At the third trial, the plaintiffs introduced in evidence the poli- 
cies, and renewal receipts continuing them in force until July 15, 
1880, and proved the assured’s ownership of the property insured; 
and the parties agreed that it was destroyed by fire on August 15, 
1879, and that the amount of ghe loss, with interest, was $41,116.64. 

The defendant proved by uncontradicted evidence that a barrel 
of about fifty gallons of kerosene was bought by Walker, the lessee 
of the premises, on August 13, 1879, and on the next day put by 
him in the oil-room under the pavilion, which was a low room about 
twelve feet square, with doors opening into other rooms only. 
There was conflicting evidence upon the question whether any 
gasoline, naphtha, or benzine was kept in the oil-room at the time 
of the fire. It was admitted that in 1878 the pavilion had been 


lighted by gasoline generated in a gasometer under the privilege 
in the first clause of the policy, but that its use was discontinued in 
the fall of 1878, and it was not used in 1879. 

The only testimony introduced as to the cause of the fire was in 
substance as follows: 


The defendant proved that the assured testified at the first trial 
that on August 15, 1879, about dusk, he was seated on the piazza 
of the hotel, in sight of the pavilion, and saw some men with pails 
and a light; that his attention was attracted by shouts of children 
playing about in front, and he immediately looked back again and 
saw the men come out “as though they were afire,” and it did not 
occur to him that there was a tire in the oil-room, although he saw 
it; that he called to the men to roll in the high grass. and one of 
them did so, and another ran into the water, and in another instant 
he saw the oil-room burning, and the building immediately caught 
fire and in an hour or less was level with the ground. 

The defendant called as witnesses the two men last mentioned, 
who testified that they had been sent from another hotel a mile off 
with two ordinary wooden pails to get five gallons of gasoline; that 
Walker directed one Schuchardt, a man in his employ, to let them 
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have the oil; that Schuchardt, carrying a lighted glass stable-lan- 
tern with small’holes around the top, took them into the oil-room, 
and drew the oil from a barrel, through a piece of pipe used as a 
faucet, into the pails, one of which leaked, and much oil was spilled 
upon the floor; that the lantern was very near the barrel, and pres- 
ently there was a blue flame across the floor, and the whole room 
was in a blaze of fire; that Schuchardt got out first, and died of his ’ 
burns; that one of the witnesses rolled in the grass and was iittle 
injured, and the other, who ran into the water, was so severly 
burned as to be obliged to keep his bed for three months. 

The defendant moved the court to direct a verdict for the defend- 
ant, “on the ground that as the established cause of the fire was 
the drawing in the oil-room of the iffbored premises about dusk, in 
the vicinity of a lighted lamp, of a fluid product of petroleum, under 
the circumstances shown by the évidence, not for filling lamps on 
the insured premises, but for another and different purpose, this of 
itself, and irrespective of other questions in the case, constitutes a 
violation of the several contracts of insurance in force at the time of 
the fire, as contained in the policies respectively, thereby rendering 
the said policies and each of them void, and defeating the right of 
the plaintiffs to recover in this action.” 

The plaintiffs requested the court to submit to the jury the ques- 
tions “ whether there was any naphtha, gasoline, or benzine on the 
insured premises at the time of the fire,” and “whether the fluid 
which was drawn from a barrel in the oil-room at the time of the 
fire was so drawn in the presence of a lighted lamp.” 

The court denied the plaintiff's request and directed a verdict 
for the defendant. The plaintiffs excepted to these rulings und 
sued out this writ of error. 

Each of the policies in suit contaius two conditions concerning 
the keeping or use, without written permission in or upon the pol- 
icy, of naphtha, gasoline, benzine, or any burning fluid or chemical 
oil, upon the premises. By the general terms of the first of these 
conditions, the policy is avoided if the assured shall “ keep or use” 
any of these articles. By the more specific provisions of the other 
condition, the prohibited articles “ or any other inflammable liquid 
are not to be stored, used, kept, or allowed” on the premises, 
“temporarily or permanently, for sale or otherwise,” except certain 
articles named, and for the purpose and with the precautions 
therein specified, namely, “excepting the use of refined coal, 
kerosene, or other carbon oil for lights, if the same is drawn and 
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the lamps filled by daylight; otherwise the policy shall be null 
and void.” 

The printed slip, bearing the words “ Privileged to use kerosene 
oil for lights, lamps to be filled and trimmed by daylight only,” 
was attached to each policyand delivered with it, and must there- 
fore be construed in connection with and as part of it, and not as 
superseding any consistent clause in the body of the policy. It is 
suggested that there is an inconsistency between the slip and the 
exception above referred to. But the two, upon being compared 
with one another, disclose no such inconsistency; and differ only 
in that the exception regulates the drawing of the oil, which the 
slip does not, while the slip regulates the trimming of the lamps, 
which the exception does not. Taking the exception and the slip 
together, the effect is the same as if they had been incorporated 
into a single sentence, so as to permit the use of kerosene or 
like oil “for lights, if the same is drawn and the lamps are filled 
and trimmed by daylight only.” 

In the exception, as well as in the slip, the words “for lights” 
are clearly restricted in meaning to lighting the insured premises 
only, and the words “by daylight” are intended, not to denote day- 
time as opposed to night-time, but to prevent the use of any 
artificial light from which the oil might catch fire. 

The clause written in the margin of one policy, granting a 
privilege “to keep not exceeding five barrels of oil on said premises,” 
cannot reasonably be construed as intending to dispense with any 
of the carefully prepared printed regulations concerning the 
precautions to be taken in handling and using it. 

The clause following the description of the principal buildings 
in each policy, “privilege to use gasoline gas, gasometer, blower 
and generator being under ground about sixty feet from main 
building in vault, no heat employed in process,” does not affect the 
case; for the use of the gas apparatus had been discontinued 
some time before the fire; and, as has been already decided, when 
this case was before us at a former term, that clause did not 
sanction the keeping or use of gasoline or other burning fluid 
except for actual use in that apparatus: 116 U.'S., 130. 

It has also been decided, that a breach of the conditions by any 
person permitted by the assured to occupy the premises was 
equivalent to a breach by the assured himself; and that the assured 
was chargeable with any acts of his lessee in keeping upon the 
premises any of the prohibited articles, although they were not 
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intended to be used there, but for lighting other places: 116 
U. S., 128, 129. 

There can be no doubt, therefore, that both policies were 
avoided if kerosene, gasoline or any other carbon oil was drawn 
upon the premises near a lighted lap by any person acting by 
the direction or under the authority of the lessee; and what the 
particular kind of carbon oil so drawn was, is quite immaterial. 

The testimony of the assured himself, that just before the fire 
he saw some men with pails and a light near the pavilion under 
which the oil-room was, and presently afterwards saw two of the 
mén come out “as though they were on fire,” and in another 
instant saw the oil-room burning, and the building immediately 
caught fire and within an hour was level with the ground, of 
itself strongly tended to the conclusion that the fire was caused 
by such a breach of the conditions of the policy. 

But this conclusion was established beyond all reasonable doubt 
by the testimony of the two men whom he saw come out, the 
substance of which has been already stated, and the accuracy 
and credibility of which is not impaired in any essential point 
by the thorough cross-examination to which they were subjected 
at the trial, or by a careful comparison with their testimony given 
before a coroner’s jury ten days after the fire, and introduced 
in connection with their cross-examination. 

If the case had been submitted to the jury upon the testimony 
introduced, and a verdict had been returned for the. plaintiff, it 
would have been the duty of the court to set it aside for want 
of any evidence to warrant it. Under such circumstances, it is 
well settled that the court was not bound to go through the 
idle form of submitting the case to the jury, but rightly directed 
a verdict for the defendant: Scofield vs. Chicago, Milwaukee & 
St. Paul Railway, 114 U. S., 615, 619, and cases there cited; 
Robertson vs. Edelhoff, 132 U. S., 614, 626. Judgment affirmed. 
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SUPREME COURT OF CONNECTICUT. 
HARTFORD DISTRICT. 
Marcu Term, 1890. 


GEORGE Y. YOUNG anp ANOTHER } 


Us. 
NEWARK FIRE INS. Co. 


Application was made to an agent of defendant by a general insurance agent 
for a policy for plaintiff, which was delivered upon the alleged agreement 
that it should not be binding until approved by the company, which af- 
terwards rejected the risk, and the general agent was thereupon notified 
and requested to return it. The policy provided that any party other 
than the insured procuring it should be deemed the agent of the insured. 
The plaintiff denied any knowledge of the agreement or rejection until 
after the loss. 


Held, That if the broker procured the policy for the insured he acted as the 
agent of the insured in respect to it until by lapse of time it would be pre- 
sumed that the risk was accepted, and notice to him would be notice. to 
the insured. 


Held, That if conditionally delivered it did not become binding until the 
condition was fulfilled. 


Held, That a refusal to’so instruct was error. 


A. P. Hype and F. E. Hyper, for Plaintiffs. 
C. E. Perkins and A. Perkins, fur Defendant. 
Fenn, J. 

This is an action brought to recover upon a fire insurance pol- 
icy on a stock of merchandise. The complaint alleged the plaint- 
iffs’ ownership; the execution by the defendant in consideration of 
a premium paid of said policy; afire; the filing of proofs of loss; and 
that the defendant had failed to pay. The answer is as follows: 
“The defendant admits all the allegations contained in the plaint- 
iffs’ complaint.” 

First Defense. 

“On the ninth day of March, 1888, the plaintiffs applied to an 

agent of the defendant at Hartford, Conn., for insurance on the 
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property described in said policy, and said agent thereupon exe- 
cuted and delivered the said policy to the plaintiffs, upon the con- 
dition that said policy should not become effective and in force un- 
til it was approved by the proper officers of said company at the 
home office thereof at Newark, N. J., and said policy was received 
on said condition; that afterward on the 13th day of March, 1888, 
the said officers, at the home office, refused to approve said issue 
of said policy, and the said agent of the defendar.t so notified the 
plaintiffs. And notified them that said policy was null and void, 
and demanded the return of the same, which was refused.” There 
was a further defense, but it was afterwards abandoned. The 
plaintiffs’ reply denied the allegations of the first defense, thus 
forming a single and distinct issue. The case was tried to a jury, 
which returned a verdict for the plaintiffs, and from the judgment 
rendered thereon the defendant appeals. 

The policy described in the complaint contained this provision 
(being par. 5, sec. 1): “If any broker or other person than the as- 
sured have procured this policy or any renewal thereof, or any in- 
dorsement thereon, he shall be deemed to be the agent of the 
assured, and not of this company, in any transaction relating to 
the insurance.” The defendant, as the record states, “offered evi- 
dence to prove that one Frazier, a member of the firm of Webster 
& Co., who were general insurance agents in Hartford, applied to 
one Dillingham (who was the general agent of the defendant in 

Jonnecticut), to procure the policy in question for the plaintiffs, 
and that it was agreed between the said Dillingham and the said 
Frazier, that said policy should not take effeet and be a binding 
policy until the risk was accepted at the home office of the defend- 
ant in Newark, N. J., and that the policy was delivered upon such 
condition; that the defendant company refused to accept said risk, 
and that notice thereof was given to said Webster & Co. within a 
few days after the date of said policy; and that they were requested 
to deliver said policy to said Dillingham as never having become 
binding; and the defendant claimed that by force of said provision 
in the policy, said Webster & Co. and said Frazier, in applying to 
said Dillingham to write said policy, were the agents of the plaint- 
iffs, and that any agreement made with them hy said Dillingham in 
relation to the delivery of the policy, and as to when it should be- 
come a valid and binding policy, was binding upon the plaintiffs. 
The plaintiffs in reply offered evidence to prove that no such agree- 
ment was ever made, and that they had no knowledge of any claim 
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that the policy was not valid until long after the fire took place.” 
The plaintiff further claimed that upon the law and facts Webster 
& Co. and Frazier were not their agents, but should be considered 
as agents of the defendant, and in support of this claim the plaint- 
iffs offered the deposition of Frazier, in which the following ques- 
tion and answer, which were objected to by the defendant, were 
contained. Question. “In placing these policies did you act as 
agent of George Y. Young & Co., or as the agent of Dillingham, or 
the companies he represented?” Answer. “We acted as the agent 
of the insurance companies, and George Y. Young & Co. were no 
wiser as to whether these companies were represented by us or 
not. They did not know any more about it than you did.” 

As it was not claimed that the plaintiffs personally knew of the 
condition upon which, as it was alleged, the policy was delivered, or 
that notice that the defendant company declined to accept the risk 
ever actually reached them, the question whether said Frazier was 
the agent of the plaintiffs or of the defendant became vital. This 
was a question of law depending on the facts in the case, and the 
answer made by Frazier, so far as it was responsive, undertook to 
state no facts but only the conclusion of the witness. This is 
clearly inadmissible. 

But the most important question concerns the construction and 
effect of the clause referred to in the policy. Upon this point the 
defendant requested the court to charge the jury as follows :— 

“1. Under par. 5 sec. 1 of the policy, if the jury find that Web- 
ster & Co. procured this policy from Dillingham for the plaintiffs, 
then Webster & Co. were the agents of the plaintiffs and not of the 
defendant, and their acts and knowledge were the acts and knowl- 
edge of the plaintiffs in relation to this policy. 

2. If the jury find that the policy was delivered to Webster & 
Co. upon condition that it was not to take effect until approved by 
the company or subject to the approval of the company, and on 
March 13th the company refused to approve it, the policy never 
became a valid contract, and the jury must find a verdict for the 
defendant.” The court did not so charge the jury, but instructed 
them upon this subject in these words : “If the law is, as I under- 
stand it to be, that in order to a rescission of the contract, notice 
by the defendant to Webster & Co. alone, would be insufficient, 
but that such notice must be given to the assured. I know not 
why, on principle, it was not just as obligatory upon the defendant 
to advise the plaintiffs, the assured, that they did not consider the 
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policy good and valid upon its delivery, and this upon the theory 
that the agency of Webster & Co. ceased upon the delivery of the 
policy. Suck notice was confessedly not given the plaintiffs, the 
insured. 

If you find that Webster & Co., when they procured the policy 
from Mr. Dillingham, were not acting as the agents of the plaint- 
iffs, then no agreement or understanding between Dillingham and 
Webster & Co., which was not communicated to or known by the 
plaintiffs, can in any way affect or impair the right of the plaintiffs 
to recover on the policy according to its terms.” 

We will assume that the admission of counsel for the plaintiffs 
contained in their brief, states the law correctly as follows : 
* Courts have held that by the acceptance of a policy of insurance 
by an insured, in which is contained a provision such as is con- 
tained in this policy, a broker or other person having procured the 
policy should be deemed the agent of the assured. But such a 
provision is limited to the acts of the broker or other person in 
obtaining the insurance policy, and terminates upon the delivery 
of the policy to the assured. It does not extend to any matters 
which may arise between the insured and the insurer after the 
pulicy has been so delivered. But after the policy bas been once 
delivered to the insured the agency so provided for in the policy 
has terminated and all future dealings in relation to the policy 
must be between the insured and the insurer to have any validity.” 
Such being the established doctrine, the plaintiffs’ counsel further 
contend that the policy, having been delivered and paid for, must 
be held to have become a valid policy, unless within a reasonable 
time notice was given to the insured that the home company re- 
fused to approve it, and they add that “the same rule which would 
require notice of the cancellation of a policy after it had been ob- 
tained by an agent of the insured, and delivered to the insured, 
would clearly require a notice of such a rejection;” and thus, most 
ingeniously, the charge of the court to the jury is supported. 

If, however, the failure of the company within a reasonable 
time to give notice of approval or disapproval would render the 
policy valid in the hands of the insured, concerning which we ex- 
press no opinion, it is not because the policy becomes binding 
without approval, contrary to the express condition, but because 
such approval would be presumed and therefore the policy become 
effectual, as of the date when such presumption attaches, a rea- 
sonable time having then elapsed, precisely as if notice of such 
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approval had then been received. The delivery before that time, 
conditional and in choate, then, and not until then, becomes abso- 
lute and complete, and the broker then, and not before, ceases by 
reason of such perfected delivery to be the agent of the insured. 
Until such reasonable time has elapsed, being the agent of the in- 
sured, notice to him of a declination to accept must be held notice 
to his principal. While it is therefore true that “in order to a re- 
scission of the contract, notice by the defendant to Webster & Co. 
alone would be insufficient, but such notice must be given to the 
insured,” it does not follow, as the court assumed, that on principle, 
it was just as obligatory that the plaintiffs should have had per- 
sonal notice of the declination to accept, since, in the one case, the 
policy, having been delivered as a present and valid contract, the 
agency ended, and in the other, the policy, not having been so de- 
livered, the agency continued. 

The plaintiffs, however, say that if the writing was never executed 
and delivered asa valid policy, the receipt of it by the plaintiffs 
could not bind them to its terms any more than the defendant, and 
the clause in question has no effect; but if it was delivered as a 
binding contract, the defendant wus bound, and could not, by 
parol, vary or contradict its express provisions. Without pausing 
to consider the stupendous and far-reaching import of such rea- 
soning, if well grounded, we will say that no claim has been made 
that the plaintiffs are bound by the terms of the policy more than 
the defendant. It is claimed not to have been delivered as a 
binding policy, and that therefore neither are bound by it, but 
that the plaiutiffs cannc! enforce the conditions favorable to them 
of a contract wherein it is expressly stipulated that certain persons 
siould be deemed their agents, provided it is necessary for the 
plaintiffs to avoid such stipulation in order for such enforcement. 

In McFarland vs. Sikes (54 Conn. R., 251), this court, referring to 
the rule that parol evidence is admissible to contradict or vary a 
written contract, said: “ A written contract must be in force as a 
binding obligation to make it subject to this rule. Such a con- 
tract cannot become a binding obligation until it has been deliv- 
ered. Its delivery may be absolute or conditional. If the latter, 
then it does not become a binding obligation until the condition 
upon which its delivery depends has been fulfilled. If the payee of 
a note has it in his possession, that fact would be prima facie evi- 
dence that it had been delivered, but it would be only prima facie 
evidence. The fact could be shown to be otherwise, and by parol 
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evidence.” This expression, as well as the further language used in 
the opinion and the cases therein cited, is fully applicable to the 
case before us. 

We think the instructions asked for in the requests cited should 
have been given to the jury, and that the charge made was errone- 
ous. A new trial is therefore granted. 

In this opinion the other judges concurred. 


SUPREME COURT OF IOWA. 


STATE INS. CO. 
Us. 


WATERHOUSE er at.* 


In a suit to recover for a loss, service was made on a recording agent, whose 
only duty was to write policies and look after the company’s interests in 
property insured by him, and who had no connection with the alleged 
insurance in controversy. 


Held, That a mere local agent is not employed in the general management of 
the company’s business and is not an agent to receive service under the 
Iowa statute. 

Held, That a decision below that the service was valid may be reyiewed. 

Held, That an action to vacate a judgment where the judgment was void for 
want of notice may be maintained in any court having jurisdiction. 


Cummins & Wricut and Craic, McCreary & Craia, for Appellant. 
Joun P. Hornisu and James H. Anperson, fur Appellees. 


Rorurock, J. 

1. The plaintiff is a fire insurance company, organized as a cor- 
poration under the laws of this state. On the 6th day of April, 
1885, the defendant Waterhouse was the owner of a one-story 
frame building in which he kept a general store. On that day one 
Farel took an application from Waterhouse for a policy of insur- 
ance in the plaintiff company on the said building and stock of 
goods. The application was forwarded by Farel to the insurance 
company, and was received at the office of the company at the city 
of Des Moines on the 10th day of April, 1885. The application 


* Decision rendered, October 28, 1889, 
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provided that no liability of the company should attach until the 
insurance should be approved by the secretary of the company. 
On the 13th day of April, 1885, the risk was declined by the com- 
pany, and the application was returned to Farel, who afterwards 
returned it to Waterhouse, together with a promissory note which 
Waterhouse had given for the premium for the insurance. The 
rate of insurance was fixed by the application at 14 per cent, and 
the risk was refused because the usual and customary rate for risks 
of that character was 2 per cent. The store and stock of goods 
were consumed by fire on the 14th day of April, 1885, as appears 
from the judgment which the plaintiff seeks to vacate. There is 
some doubt about the correctness of this date, but it is immaterial, 
as it appears, without conflict in the evidence, that the officer of the 
plaintiff whose business it was to pass upon and accept or reject 
the risk had no knowledge that the property was destroyed when 
the risk was rejected. On the 14th day of March, 1887, nearly two 
years after the loss by fire, Waterhouse commenced an action in the 
court below to recover the amount named in the application, and 
on the 7th day of April, 1887, a defauit was entered against the 
insurance company, and on the next day a judgment by default was 
rendered against the company for $2,210. On the 15th day of the 
same month this action was commenced to vacate the judgment 
upon the ground that it is absolutely void, because there was 
no service of an original notice of the action upon the insurance 
company. 

The facts with regard to the original notice are as follows: The 
man Farel who took the application for the insurance was not an 
agent of the company for any purpose. He was a mere volunteer. 
No attempt was made to serve an original notice upon him. Service 
was had upon one H. B. Blood, in the city of Keokuk. At that time 
Blood was what is known as a recording agent of the company at 
Keokuk. He had nothing to do with the business of the company 
except to write policies, and give attention to such policies as he 
had issued, and to look after the interests of the company in con- 
nection with the property insured by him. The original notice and ~ 
the return thereon are in proper form, and the only question in 
connection therewith is, was the service upon Blood binding on the 
company? It is provided by section 2,612 of the Code that “ when 
& corporation, company, or individual has, for the transaction of 
any business, an office or agency in any cuunty other than that in 
which the principal resides, service may be made on any agent or 
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clerk employed in such office or agency, in all actions growing out 
of or connected with the business of that office or agency.” 

There is no claim that the application for insurance in contro- 
versy in this ease had any connection with the business of the office 
or agency of Blood at Keokuk. It is claimed, however, that Blood 
was an agent employed in the general management of the business 
of the company, and that, under section 2,612 of the Code, the 
service was good. In the case of Insurance Co. vs. Granger (62 
Iowa, 272), it was held that the service of an original notice upon 
one Bishop, who was a recording agent of the insurance company 
at Colo, in Stony County, was not sufficient to confer jurisdiction 
upon the court. It is true that it is stated in the opinion in that 
case that it was not claimed that Bishop was an agent employed in 
the general management of the business of the company, upon 
whom notice was authorized to be served under section 2,612 of the 
Code. The question was in the case, however, and, if this court 
had been of opinion that Bishop was such agent, the cause would 
have been affirmed and not reversed. The question was necessarily 
determined, and it appears to us now that it is so plain that a mere 
local insurance agent is not employed in the general management 
of the business of the company that it is not at all strange that the 
opinion in the cited case assumes such to be the fact. We are cited 
to the case of Viele vs. Insurance Co. (26 Iowa, 9), and other cases, 
as authority for holding that Blood was engaged in the general 
minvzement of plaintiff's business. There is not one of the cited 
cases in which the question now under consideration is involved. 
They in no manner involve a construction of section 2,612 of the 
Code. They are cases where the powers of agents are discussed in 
connection with insurance contracts made by them, and the like. 
We have no hesitancy in holding that the court below acquired no 
jurisdiction of the insurance company by service of the original 
notice on Blood. To hold otherwise would, in our opinion, be a 
manifest perversion of the plain provisions of the statute. 

2. Counsel claim that, because the superior court determined 
that the service upon Blood was binding upon the company, the 
question cannot be again considered in this action. Itis to be 
remembered, however, that this is not a case of a defective notice 
nor defective service. As we have said, they are not defective in 
form; but there was no service upon the defendant in the action 
The court did not, therefore, acquire jurisdiction of the person of 
the defendant, and its adjudication was void. 
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It appears from the record that a transcript of the judgment was 
filed in the office of the clerk of the district court, and that the 
execution sought to be enjoined issued from that court. It is 
claimed that the action, if maintainable at all, should have been 
brought in that court. It was held in Arnold vs. Hawley (67 Iowa, 
313), that, where a judgment is absolutely void because no notice 
was served on the defendant, an original action in equity to cancel 
the judgment may be maintained in any court having jurisdiction 
of such matters. It is not disputed that the superior court has 
jurisdiction in chancery, and, following the case above cited, it 
must be regarded as settled that the action may be maintained. 

3. We do not propose to follow counsel into a discussion as to 
whether this judgment by default should not have been taken 
because of certain correspondence between counsel in the case at 
or about the time the default was entered. Counsel for the insur- 
ance company filed a demurrer after the judgment was rendered, 
and afterwards filed a motion to set aside the default. We do not 
regard the demurrer and motion as in any respect waiving the 
question of jurisdiction. The demurrer was filed in the belief that 
no default had been taken, and the motion to set aside the default 
appears to have been abandoned. The petition in this case was 
filed within four days after the motion to set aside the default. 
The order dissolving the injunction will be reversed. 


a 


SUPREME COURT OF MINNESOTA. 


MINNESOTA FARMERS’ MUT. FIRE INS. ASS’N 
Us, 
OLSON.* ; 


A fire insurance policy at a gross premium for the term of five years, the in- 
sured giving two notes for the premium, contained a clause that, in case 
of default to pay any note, the insurance should be suspended, and the 
premium considered as earned, but that, on subsequent full payment, the 
policy should be revived and in force as to losses happening thereafter. 
Held, that, upon a default to pay a premium note, the insurer can recover 
the amount of it. 


E. P. Prerce and Wa. Warts, for Appellant. 
H. Sreenerson, for Respondent. 


* Decision rendered, February 18, 1890, 
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GILFILLAN, C. J. 

This is an action on two promissory notes made by defendant to 
plaintiff, each for the sum of $29.57, each dated September 22, 
1882, one payable December 1, 1882, and the other December i, 
1883. The answer admits the execution of the notes, and alleges, 
as showing a failure of consideration, that on the day of the date 
of said notes the defendant made application to plaintiff for insur- 
ance upon certain of his property. That thereupon the plaintiff 
issued its policy, whereby, in consideration of $59.14 (as agreed to 
be paid by the two notes), it insured the property in the sum of 
$2,200.55 for a period of five years, to-wit, from September 22, 1882, 
to the 22d September, 1887. That in the policy were several stipu- 
lations, which the answer sets forth, but only one of which we need 
consider, which was as follows: “(13) It is expressly provided 
and agreed that, when a note (or notes) is given for insurance, it 
shall be considered a payment, provided such note (or notes) is 
paid at or before maturity, but, if any part thereot shall remain 
due and unpaid after maturity, then -the insurance made in consid- 
eration of such note shall be suspended, and the premium con- 
sidered as earned, and the association shall not be liable for any 
loss happening during the continuance of such default. of payment, 
and no attempt to collect such note (or notes), whether by legal 
process or otherwise, shall be deemed a waiver of any of the con- 
ditions of this policy, or have the effect to revive this policy but, 
on full payment being made of such note (or notes), with interest 
and all costs that they may have accrued, and its acéeptance by 
the secretary, then this policy shall be in force as to losses happen- 
ing thereafter, unless void or inoperative for some other cause.” 
That default occurred in the payment of the note which matured 
December 1, 1883, and that by reason thereof the insurance ceased, 
and was canceled, and entirely suspended, pursuant to said provis- 
ions of the policy, from and after December 1, 1882, and has never 
since been in force. 

In making contracts of insurance, it is competent for the parties 
to agree on any rate of premium that they choose. These parties 
might have agreed upon the $59.14 as the premium for insurance 
for five years, or for any part of that time; might have agreed that 
in consideration of said sum, or of the promise to pay it, the insur- 
ance should be absolute for a part of the term, and conditional as 
to the remainder. It is manifest that the defendant got just what 
he stipulated for as the consideration for his promises to pay. So 
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far as affected by the provision of the policy quoted, he got uncon- 
ditional insurance from September 22, 1882, to December 1, 1882; 
and he got also the absolute right to continuance of the insurance for 
the whole term upon his paying or tendering payment of each note 
as it fell due; and the absolute right, in case of his default to pay 
either note at maturity, to at any time during the five years remove 
the suspension, and revive the insurance, by paying or tendering 
payment of what should be due from him. The insurer was bound 
in that respect. The obligation which the insurer thus placed itself 
under was the consideration for the obligation assumed by defend- 
ant. There is nothing in the policy, so far as pleaded in the answer, 
to show the parties contemplated that the defendant could with- 
draw from the obligations he assumed, or that it was optional with 
him to perform those obligations. That part of the clause quoted, 
“then the insurance made in consideration of such note shall be 
suspended, and the premium considered as earned,” shows the par- 
ties intended that, notwithstanding the suspension, the right of the 
insurer to the premium should not be affected. The court below 
seems to have decided the case on the authority of Yost vs. Insur- 
ance Co. (39 Mich., 531), and other cases similar to and following 
it. But this is not at all like that case. In that the policy, as con- 
strued by the court, was not for absolute insurance for five years, 
but for only one year, with the right to have it kept in force from 
year to year, in all not exceeding five years, by paying an annual 
premium thereon, and that it was optional with the insured to pay 
or not. Here is a gross premium agreed on for insurance for the 
full term of five years, subject to the conditions of the policy. The 
same court in Cauftield vs. Insurance Co. (47 Mich., 447), where the 
policy was for five years, with a condition that, in case of non-pay- 
ment of any installment of premium, it should cease and be void, 
until revived by payment, and the whole amount of installments 
unpaid should be considered as earned, held that the company 
could recover on a premium note. The latter case is like this. 'l'he 
answer in this case did not allege a defense. Order reversed. 


VOL. XIX,.—28, 
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SUPREME COURT OF PENNSYLVANIA. 


NOEL 
vs. 
PYMATUNING MUTUAL FIRE INS. CO.* 


The insured applied for additional insurance on a five-year mutual policy, 
and at the agent’s suggestion surrendered it for a new one, which was 
supposed by the insured and by the company to run for five years, which 
was the usual term of the company’s policies unless otherwise requested. 
It was so entered on the company’s books, and assessments were made and 
paid on that assumption. After the loss, an examination of the policy 
showed that it was for a shorter term, to correspond with the expiration of 
the original policy, and had already expired. 

Held, That the contract would be reformed to correspond to the evident 
understanding of the parties. 


Srranauan & Bowser, for Plaintiff in Error. 


S. F. Taompson and Samvuet Repmonp, for Defendant in Lrror. 


Wituiams, J. 

The appellee is a mutual fire insurance company, issuing a 
uniform policy, unless otherwise specially requested, to all its 
members, for the term of five years. Noel, the appellant, was a 
member having a policy for five years on his barn and contents for 
$1,000. When his policy had been running a little over two years, 
he applied for $200 additional insurance on the contents of his 
barn, and, at the suggestion of the agent, surrendered his policy in 
order that a new one might issue for the whole amount of insur- 
ance needed. A new policy for $1,200 was issued and returned to 
Noel, who laid it away without opening it. It was issued about 
the 12th of July, 1882. On the 9th of February, 1887, the barn and 
much of the contents burned. Notice was given to the company, 
and two of its officers came to adjust the loss. Examining the 
policy, they found that it had not issued for tive years, or three years, 
or any other number of full years, but to expire on the 25th day of 
June, 1885. On the register of the company it appeared to have 


* Decision rendered, January 6, 1890. 
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been entered as a five-year policy, and two assessments had been 
levied, and paid by the assured, after the 25th day of June, 1885, 
and before the fire. It appeared, therefore, that both insurer and 
assured understood the policy to be issued in the usual form, and 
had acted upon that understanding. An action was brought upon 
the policy, and defense was made upon the provision that it should 
expire on the 25th June, 1885. The plaintiff below asked the court 
to find that the provision was inserted by mistake, and to reform 
the contract in accordance with the understanding of both the 
parties to it. The court regarded the evidence as insufficient to 
justify such finding, and held that the policy expired or the 25th 
June, 1885. 

How did the evidence stand on this question? There was first 
the fact that no change in the duration of the policy was asked for. 
There was then the uniform practice to make no variation from the 
five-year term unless it was asked for. There was the fact that the 
policy was entered on the register at the time it was issued as a 
five-year policy, and the fact that it was assessed for two successive 
vears after the date of expiration written in it. This evidence 
tended strongly to show that the person who filled out the policy 
had written into it the date of the expiration of the canceled policy 
by mistake, and that it was the intention of the company to issue, 
as it was the expectation of the insured to receive, a policy issued 
in the ordinary manner, and for the ordinary term. There was 
nothing to account for the deviation from the daily practice, or to 
show that either party desired or intended it, except the fact that 
such deviation appeared on the face of the policy. But the entry 
upon the register, made the same day, shows that the company did 
not understand that any deviation from the common practice had 
been made. It was entered as u five-year policy, and so under- 
stood and treated by the company and by Noel until the fire 
occurred. The best evidence of what the parties understood the 
contract to be is afforded by what they did in pursuance of it at 
the time it was made, and afterwards. This shows clearly that the 
minds of the contracting parties were never together upon the 
terms of the contract as written, and that neither party knew that 
the limitation was inserted in it. We have, then, a case in which 
both parties intended a contract in a given form, viz., the common 
five-year form of policy. Both parties understood it to be drawn 
as intended. Both parties acted in good faith upon that under- 
standing until the loss occurred. Then, when the plaintiff asks for 
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the indemnity for which he had contracted, as he and the company 
both understood their contract, the limitation in the policy is dis- 
covered, and set up as a reply to his demand. To this the plaintiff 
answers that the limitation was inserted by mistake; that it was 
not in accordance with the intention of the parties when the con- 
tract was made, or their understanding of it afterwards. This 
question was for the jury. There was evidence competent, and, as 
we think, sufficient, to justify a verdict in accordance with the 
plaintiff's position, and the reformation of the policy. The learned 
judge of the court below mistook the question when he said: “In 
this case the allegation is that through mutual mistake this policy 
was written to expire June 25, 1885.” The allegation is that the 
mistake was made by the person who filled up the blanks in the 
printed policy, and that it escaped the notice of both parties until 
an examination of the policy, made after the fire, disclosed it. That 
this was true as to the insurance company appeared by the entry of 
this policy on its register as a five-year policy, and by its uniform 
treatment of it as such. That it was true as to the plaintiff appears 
by his payment of two annual assessments after the date written 
into his policy as the time of its termination. The learned judge 
concedes that both parties believed the policy to be in form a five- 
year policy, but says: ‘“ Neither party believed this because of any- 
thing the other had said or done in the course of their negotiations.” 
We think this conclusion was also mistaken. The agent of the 
company suggested to the insured to apply for a new policy as the 
best way to secure the increased insurance desired. A new policy 
was applied for in the usual manner, and the old one surrendered. 
The new one was issued with no notice of any change in the form 
of policy. All that was said and all that was done looked to a 
policy for five years. The belief of both parties that it was such a 
policy rested on, and was induced by, what was said and done in 
the negotiations that led up to its execution. The existence of 
the written limitation in the policy, notwithstanding the belief of 
both parties that it was issued in the common form, could be 
accounted for on the supposition that the person by whom the 
blanks were filled had the old policy open before him for the 
purpose of copying the description of the property from it into 
the new, as no new written application had been provided, and had 
ghoughtlessly copied the date of its expiration also. Without 
noticing what he had done, he might then have entered the policy 
upon the register as he supposed it to be. The subsequent delivery 
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of the policy without comparing it with the register left no means 
for detecting the mistake in the office of the company; and, as the 
policy was not opened by the insured, the mistake was not dis- 
covered by him. The question of mistake was for the jury. Judg- 
ment reversed, and a venire facias de novo awarded. 


———————++e—_____ 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


NEWMARKET SAVINGS BANK 
vs. 


ROYAL INS. CO.* 


The building was described as occupied for dwelling purposes only. The 
policy stipulated against vacancy for more than thirty days without 
written consent, and a written clause was inserted permitting vacancy 
for thirty days ‘‘ without predjudice.” The premises were known to be 
vacant when insured, by the agent, and they so remained until the fire 
several months after. 


Held, That the policy was avoided by a vacancy of more than thirty days. 


E. T. Burtey, for Plaintiff. 
C. A. De Courcey, for Defendant. 
Know tron, J. 

The only question reserved for our consideration in this case is 
whether the policy became void because the insured premises were 
left vacant from the time the policy was issued until the buildings 
were destroyed by fire, nearly seven months afterwards. In the 
body of the policy, after the description of the buildings. the words 
“Occupied for dwelling purposes only” were stamped in print. 
Among the printed conditions of the policy was this clause: “Ifthe 
premises hereby insured shall become vacant by the removal of the 
owner or occupant, and so remain vacant for more than thirty days, 
without the assent, in writing or in print, of the company, * * * 
the policy shall be void.” These provisions, taken by themselves, 
would imply that the buildings were represented as occu- 
pied for dwelling purposes at the time of the insurance. If 
they had been so represented and so insured, but had in fact 
been vacant, and had been allowed to remain so for more than 


* Decision rendered, January 1, 1890. 
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thirty days, the policy would have become void, under the provis- 
ion which we have quoted. It is, however, conceded that the house 
was known by the defendant’s agent to be vacant when he issued the 
policy; and, if nothing more appeared, it might be held that his 
knowledge controlled the representation and implication contained 
in the policy, so far as to make the clause as to the premises be- 
coming vacant inapplicable: Bennett vs. Insurance Co., 106 N. Y., 
243, 12 N. E. Rep., 609; Insurance Co. vs. Kranich, 36 Mich., 289; 
Williams vs. Insurance Co., 50 Iowa, 561; Bennett vs. Insurance 
Co., 81 N. Y., 273; Haight vs. Insurance Co.,92 N. Y., 51. But the 
parties went further, and made a special provision as to the condi- 
tion then existing. They wrote into the body of the policy the 
words, “ Permission to remain vacant thirty days without preju- 
dice.” That was equivalent to saying: “This is our contract in 
reference to the present vacant condition of the buildings. Except 
as modified by this contract, the policy is to be deemed to be what 
in its other parts it purports to be, namely, a policy of insurance 
upon buildings now occupied for dwelling purposes. By our lan- 
guage we have chosen to make a contract relating to property so 
occupied, except for the short period of thirty days, during which 
it may remain insured, under this special agreement, as unoccupied 
property.” The effect of this arrangement, taken as a whole, was 
to leave the rights of the parties after the expiration of the thirty 
days precisely the same as if the buildings had been occupied 
when the insurance was effected. By the original provisions of the 
policy they were insured as occupied buildings. The usual pro- 
vision was inserted as to their becoming vacant, and remaining 
vacant more than thirty days. Then an exception was written in 
which took them out of the general provisions of the contract, and 
insured them, as unoccupied buildings, for thirty days, and no 
longer. We are of opinion that the ruling of the court was erro- 
neous, and that, upon the facts stated in the report, the verdict 
should have been for the defendant. New trial ordered. 





1890.] Wyman vs. Phenix Mut. Life Ins. Co. 


COURT OF APPEALS OF NEW YORK. 


LUCY F. WYMAN, Respondent, 
US. 


PHCENIX MUT. LIFE INS. CO., 
or Hartrorp, Appellant.* 


Before the preminm was due, insured inquired of the company the amount which 
would be given asa paid-up policy, and was referred to the general agent, 
When the premium became due, it was tendered by a son of insured to 
the general agent with the information that insured had decided to take 
a paid-up policy. Theagent said payment of premium was not necessary 
in that case, but urged against the change and advised the insured to 
further consider the matter and come in again in a week or ten days, that 
it would be all right. Thirteen days later and two days after the death 
of insured, the son paid the premium to the agent, the latter saying, 
“Your father has concluded to continue the policy. Five days previous 
the agent had made a memorandum that time was to be extended thirty 
days to reach a decision. 


Held, That the default in prompt payment of premium was the fault of the 
agent, to whom the insured had been referred. 


Held, That the repeated previous acceptance of past due premiums by the 
agent, ratified by the company, justified the insured in referring that he 
had special permission so to act, although his authority to waive prompt 
payments was expressly denied by a policy clause known to the insured. 


Tuomas Tuacuer and P. G. Barriett, fur Appellant. 


S. Greensaum, for Respondent. 
Fincu, J. 


This action was upon a policy of life insurance. The defense 
asserted the non-payment.of the premium which fell due on the 
25th of October, 1884. For that reason the trial judge ordered a . 
verdict for the defendant, but the judgment entered thereon was 
reversed by the general term, whose decision we are now required 
to review. 

There is not the least doubt as to the circumstances under which 
payment of the premium was postponed. Some time before its 
maturity, the assured was considering the prudence of surrender- 
ing the policy to the insurer, and taking a paid-up policy in 
“* Opinion Filed February 25, 1890. 
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exchange for the amount of its surrender value. Having that pos- 
sible purpose in view he wrote to the company inquiring for what 
amount a paid-up policy would be given in exchange. This was 
on the 3d of July, 1884. Four days later the company sent an 
answer stating the then present value of the policy, and also what 
it would be in the ensuing October, and adding “Dr. A. W. Good- 
ale, general agent, at 153 Broadway, will give you further informa- 
tion, or you can write here.” The assured was justified in assum- 
ing, from the reference thus made, that the general agent had 
authority to continue and carry cut the negotiation for an exchange 
of policies as broad and effective as that of the home office. It 
left the assured to choose between the two in the further prosecu- 
tion of his purpose. There the matter seems to have rested until 
the October premium became due. On the day of its maturity a 
son of the assured testifies that he called upon the general agent 
at his office in New York, and told him that his father had con- 
cluded to take a paid-up policy, and then, acting on the supposi- 
tion that a payment of the premium due was a step necessary to 
the intended exchange, offered to the agent in money the amount 
of that premium. The agent advised a continuance of the existing 
policy, and urged reasons against the substitution proposed. He 
said that payment of the premium was not necessary to entitle the 
assured to a paid-up policy, but suggested that the son should go 
home and talk the matter over with his father, and let him decide 
in view of the suggestions which had been made. Of course that 
involved delay, and raised the question of what should be done 
about the premium due, and which had been tendered. 

On that subject the agent said that the assured could come in at 
any time within a week or ten days and it would be all right. In 
this way the payment of the premium was prevented by the act 
and advice of the general agent to whom the company had referred 
the assured for further information on the subject of the meditated 
exchange. On the 8th of November the assured died, and two 
days later, the son called at the office of the general agent, paid 
the premium and took a receipt, the agent saying “Your father has 
concluded to continue the policy.” This evidence warranted the 
conclusion that the premium due was tendered to the company 
but was not accepted through the interference of its general agent, 
who explicitly waived its immediate payment and consented to 
receive it whenever the question of a paid-up policy should be so 
settled as to make the payment of the premium necessary. This 
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view of the transaction is supplemented by the written evidence 
tending in the same direction. On the 3d of November, the gen- 
eral agent, describing himself as “manager” and his office as a 
“ branch office,” acknowledged the receipt of the policy in question 
“to be replaced by paid-up in such amount as has been agreed 
upon ” and adds at the end of the memorandum “Time extended 
thirty days in which to reach a decision with regard to taking 
paid-up policy.” The evidence therefore makes it very clear that 
the default which occurred was a default occasioned by the act of 
the general agent of the company. The premium was tendered 
on the day it matured; it was not accepted, as needless to a paid-up 
policy, but the advice and argument of the general agent was em- © 
ployed to reverse the purpose of the assured, and induce him to 
keep the old policy in life, and time was given him to choose. The 
power to choose implied the waiver of any forfeiture and the con- 
tinued validity of the policy; and so it happened that the default 
upon which the company relies is a default occasioned and pro- 
duced, not by any neglect of the assured, but by the affirmative 
act of the general agent to whom the assured had been formally 
referred. Passing by the inquiry whether the company could avail 
itself of a default so occasioned, it is at least certain that there was 
a waiver by the agent of the premium which matured, the effect of 
which can only be averted by an utter want of authority in the 
agent himself. 

The policy contained the common clause restricting the authority 
of all agents of the company and denying to them power “to waive 
or postpone payment of premium or to accept it after” it becomes 
due, and upon those provisions duly communicated to the assured 
the company relies. 

Two circumstances furnish an answer and raise a question of 
fact over the agent’s authority. It was proved that he had many 
times accepted the premiums of the assured after their maturity 
and under circumstances which fairly charged the company with 
knowledge of the fact, and made their acceptance of the money a 
ratification of the waiver of prompt payment by the ageut. The 
assured had a right to infer that special permission had been given 
the general agent to act in that manner, at least with reference to 
that policy. The notice given contemplated that an agent might 
have such special permission, and when the company with knowledge 
of what he was doing ratified his repeated extensions of time and 
waivers of prompt payment it became as to the assured a special 
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permission and a grant of authority so to act. Relying upon that 
authority, the assured entered into an arrangement by which, in 
consideration of the waiver by the agent, and the extension of time 
within which to pay, the assured became bound within that time 
either to pay the deferred premium or take out a paid-up policy for the 
specified amount. That was his implied promise, and each promise 
was the consideration for the other: Homer vs. Guardian Mut. Life 
Ins. Co., 67 N. Y., 483. And this view of the situation is materially 
strengthened by the act of the company already referred to, which 
gave to the assured a choice to continue his negotiations for a 
paid-up policy with the home office or the general agent in New 
York. He was justified in inferring that the general agent was 
armed with as much authority in the conduct of those negotiations 
as the home office itself. I think, therefore, that it cannot be said 
as matter of law that there was no valid waiver, and so the reversal 
by the general term was right. 

That order should be affirmed, and judgment absolute for the 
plaintiff be rendered upon the stipulation, with costs. All concur. 


ro 


SUPREME COURT OF LOUISIANA. 


Appeal from the Civil District Court, for the Parish of Orleans. 


MRS. AMELIA M. PUTNAM er ats. 
US. 


NEW YORK LIFE INS. CoO., 


MRS. MARY S. PUTNAM 


Us. 


| 
CONSOLIDATED WITH } 
J 


NEW YORK LIFE INS. CO.* 


1. Alife insurance policy in which a married woman is named as the beneficiary 
rests a complete title in her separate paraphernal property, which cannot 
be pledged as security for the debts of her husband or of the community. 
2. Same cannot be converted into separate property of the husband, or 


* Decision rendered, April 21, 1890. Affirming 18th Insurance Law Journal, page 658. Re- 
ported by W. O. Hart, of the New Orleans Bar. 
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into a community asset afterward by its surrender to the insurer by the 
insured, and the insurance to the latter by the form of a new policy in 
which another and different beneficiary is named, without the consent of 
the former beneficiary is first legally obtained. 3. In case such substi- 
tuted policy is only intended as a security for a previously existing in- 
debtedness of the insured to such last named beneficiary, and the recitals 
of this policy clearly indicate that it was issued in the place of a previ- 
ously existing one, the company cannot be held liable therefor, having 
been adjudged liable for the full amount of the surrendered policy. In 
such cases the bar of equitable estoppel does not apply, so as to put upon 
the insurance company a dual obligation. 


W. S. Parkerson, for Mrs. Amelia M. Putnam, et als. 

Henry C. Minter, for Mrs. Mary S. Putnam. 

Buck, Dinketspien & Hart, and T. J. Semmes & Lecenpre, for the 
New York Life Insurance Company. 


Per Curiam. 

On the 5th day of January, 1852, the defendant issued a policy 
of insurance on the life of James M. Putnam for $5,000, of which, 
Mary S. Putnam, his wife, was named as beneficiary. 

Upon certain representations, that policy was, by the assured, 
surrendered to the company, and on the 29th of January, 1868, it 
issued a second policy of exactly the same tenor as the former one, 
except in respect to the name of the beneficiary, which is stated in 
the latter to be Emmett Putnam, brother of the assured. The 
suit of Amelia M. Putnam et als., widow and heirs of Emmett Put- 
nam, substituted beneficiary, is brought on the policy of 1868, 
while that of Mary S. Putnam is brought on the policy of 1852, 
she being the surviving wife of the assured, and the first named 
beneficiary. 

By consent the two cases were consolidated and tried together, 
and, on the trial, there was judgment against the company, and in 
favor of Mrs. Mary S. Putnam in one case and in favor of the com- 
pany, and against Mrs. Amelia M. Putnam, et als., dismissing their 
suit in the other—two separate decrees having been rendered. 
From each one of those judgments the losing parties, respectively, 
have appealed. 

I. With tegard to Mary S. Putnam, beneficiary in the surrendered 
policy, the facts appear to be as follows, viz.:— 

As to her, the company’s contract was complete in its incipiency 
and never changed thereafter with her consent. In law, this policy 
insured to her separate, paraphernal benefit, though not separate 
in property from her husband, the insured, and its character of 
paraphernal property could not be changed to that of separate 
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property of the husband, or of the community without her consent, 
lawfully obtained. As such, it could not be placed as security for 
the husband’s debts. To this effect there are many authorities. 
Succession of Kugler, 23 A, 455; succession of Herring, 26 A, 326; 
succession of Clark, 27 A, 269; succession of Bofenschein, 29 A, 714; 
Pilcher vs. New York Life Ins. Co., 33 A, 322. 

This principle obtains also in the State of Connecticut: vide 
Lemon vs. Life Ins. Co., 38 Conn., 294; alsoin New York : vide 
Barry vs. Brune, 71 N. Y., 262; Barry vs. Life Ins. Co., 59 N. 
Y., 587; and Dalton vs. Willner. All the premiums were paid on 
this policy prior to the 29th of January, 1868, by James M. Putnam, 
the insured, and to that date it was kept in force. 

The tendency of the proof is to show that in 1868, aud prior to 
that date, James M. Putnam was indebted to his brother, Emmett 
Putnam, in the sum of about $2,000, and, in order to secure its pay- 
ment, the policy first issued and just described was surrendered, 
and another issued in its stead, in which Emmett Putnam is named 
as the beneficiary. 

The claim and contention of Mrs. Mary S. Putnam are that, as 
to her, the policy of 1852 was unaffected by the attempted substi- 
tution of a new one in 1868, without her knowledge or consent, 
and that she is entitled to recover of the insurer the full amount 
thereof, and without regard to the existence or non-existence of 
the substituted policy. 

In Pilcher vs. New York Life Ins. Co. (33 A, 322), the same ques- 
tion arose and was decided in favor of the wife as the beneficiary 
named in the surrendered policy, the court deciding that as to her, 
the policy substituted was not a new one, but merely a continuation 
of the first one. 

In that case the point was made, that after the surrender of the 
old and the issuance of the new policy, payments of premiums 
were made by the assignees thereof, and for that reason she could 
not recover the whole sum insured. But we maintained her de- 
mand, holding that it mattered not that she herself had not paid 
the premiums after the substitution had taken place, because “ it 
was, not required that she should herself make the payments; vital- 
ity would be preserved in the policy in her favor, no matter by 
whom the premiums were paid, as they were paid on a policy, 
which as to her, existed in her favor.” 

The only case we have been able to find which is opposed to 
that theory is Laudenau vs. Knowles, 22 N. J., Eqy., 594. The 
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facts of that case were that the mother of complainant entered 
into a contract with an insurance company to insure the life of 
their father, and she paid the premiums annually up to the date 
she assigned the policy to a creditor of the insured; and subse- 
quently the premiums were paid by the assignee. 

Upon the happening of the death of the father, the beneficiaries 
named in the first policy claimed the full amount of insurance on 
the ground that the policy issued for their benefit, and the gift 
was fully executed by their mother, and its revocation was beyond 
her power. The assignee contested their claim, insisting on his 
rights under the second policy. The court held the plaintiff en- 
titled to the full value of the policy up to the time it ceased to be 
kept alive by their mother; but construing the assigument as an 
evident intention on her part to make no other payment of pre- 
miums, and the act as equivalent in effect to a forfeiture of their 
interest therein, it construed the payment of premiums by the as- 
signee, subsequently as the perpetuation of a right acquired thereby 
and which fully vested in him, and recognized his demand to the 
extent of the value of the policy less the interest of the first -bene- 
ficiaries as specified. But the doctrine of the Pilcher case is 
founded in reason, and on authority, and must control: Burroughs 
vs. Life Assurance Co., 97 Mass., 359; Knickerbocker Life Ins. Co. 
vs. Weitz, 99 Mass., 157; Life Ins. Co. vs. Burroughs, 34 Conn., 
305; Chappin vs. Fellows, 36 Conn., 132; Lemon vs. Life Ins. Co., 
38 Conn., 294; Life Insurance Co. vs. Brant, 1 Ins. Law Journal 
(Mo.), 38; Barry vs. Brune, 71 N. Y., 262; Barry vs. Life Assur- 
ance Co., 59 N. Y., 589. 

The general doctrine .is formulated in Bliss vs. Life Insurance, 
sec. 348, et seq. 

“Tt will be perceived that in all these cases the principle is 
maintained that no person other than the persons designated in 
the policy can assign or surrender it, and that, in such assignment, 
or surrender, all the persons must concur, or the interest of those 
not concurring is not affected.” 

In Barry vs. Brune, supra, a case almost parallel to the instant 
one, the court said :— 

“Tt is clear that the old policies were the consideration of and 
the inducement to the new policies. The new policies could not 
have been obtained but for the possession and surrender of the old 
policies; and the premiums upon the new policies were paid, in 
part, by cash dividends due upon one of the old policies. Brune, 
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thus by means of the possession of the old policies which be- 
longed to the plaintiff, and by using and surrendering them, ob- 
tained the new policies. The real substance of the transaction was 
a substitution of the new policies for the oid, for the purpose of 
getting security, which the old one did not give him. Under the 
circumstances of this case, both upon reason and authority, the 
substituted policies in equity take the place of the old policies, and 
the money payable thereon must go the party entitled under the 
old policies. For this conclusion there is abundant reason and 
authority.” 

Hence we take it to be perfectly clear that Mary S. Putnam, 
beneficiary in the surrendered policy, is entitled to recover against 
the insurance company. 

Tl. Whether or not the widow and heirs of Emmett Putnam are 
entitled, also, to recover from the company, under the substituted 
policy of 1868, must depend, mainly, on a question of fact. rather 
than one of law. 

For it is plain that the defendant can be held but once liable, if it 
made but one contract of insurance, unless, as we determined in 
the Pilcher case, it has, by its own act, attached to the policy “a 
new charter and liability, and, by mere change of date and name of 
beneficiary, given it validity to different parties, and thus created a 
double obligation on itself. 

In the instant case, the defendant company issued a policy in 
1852, on the life of James M. Putnam. In 1868 that policy was 
surrendered and a new one issued, in all respects similar to the 
former, the only differences between the two being in the date and 
name of payee. Premiums were paid on the old policy up to the 
date of its surrender, and on the new one after its issuance. 

The company did not exact or receive double premiums. On 
this statement it is clear that the question of defendant’s responsi- 
bility to the widow and heirs of Emmett Putnam must be deter- 
mined on the principles of equity and estoppel. This is the 
contention of their counsel, for, in his brief at page 5, he says:— 
“The New York Life Insurance Company, having issued the policy 
herein sued upon, is estopped from denying its validity; first, 
because, by issuing the policy as it did, it secured an advantage to 
itself, in that it obtained by the transaction two parties who were 
interested in keeping the policy alive by the payment of premiums, 
whereas before it had only had one; second, in that, by issuing the 
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policy, it asserted certain facts to be true, on the faith of which 
Emmett Putnam was induced to change his position.” 

a. On the first proposition, but little need be said, as it appears 
to us that there were just as many persons who had an interest in 
keeping the premiums regularly and promptly paid, before the sur- 
render of the old policy,as after the issuance of the new one, viz.,— 
the insured and the beneficiary,—though it was not, perhaps, the 
same interest. 

b. What are, then, the facts which the company, by issuing the 
policy of 1868, asserted to be true, “on the faith of which Emmett 
Putnam was induced to change his position.” 

It is not pretended that Emmett Putnam became the creditor of 
his brother James, the insured, after the substituted policy was 
issued in his name as beneficiary. It is not claimed that after the 
issuance of this policy, Emmett Putnam permitted his brother 
James to increase his indebtedness to him by loans of money or 
otherwise. It is not contended that Emmett agreed with James 
to accept this policy in payment of a debt then due; or as a pledge 
or security for a debt secured by other pledges or securities, which 
were released. No, the counsel of the widow and heirs says, in his 
brief, on same page :— 

“This policy was evidently given to him by James M. Putnam, 
when Emmett Putnam was seeking to collect a pre-existing debt. 
When he received the policy, he desisted from any attempt to 
collect it, and, during the twenty years which followed, neither he 
nor his heirs took any steps to collect that debt. They had been 
led to believe by the insurance company, that they were perfectly 
secure, it having undertaken to pay to them the sum of $5,000, 
upon the death of James M. Putnam.” 

Upon this statement, it is manifest that-the substituted policy was 
only intended or regarded by Emmett Putnam as a pledge for the 
security of the pre-existing debt of James M. Putnam, and, hence, 
neither he nor his heirs “ during the twenty years which followed ” 
took any steps “to collect that debt;’ and that the effect of the 
company’s issuance of the substituted policy was not to induce 
action on the part of Emmett Putnam, but to superinduce inaction 
and delay on his part. It is not claimed, and the proof does not 
show that James M. Putnam was solvent in 1868 when the new 
policy was issued, and became insolvent thereafter, and that Emmett 
Putnam, as a creditor of his, suffered injury thereby. The settled 
jurisprudence is, that possession by a creditor of a debtor’s goods, 
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as collateral security for the debt, both interrupts and suspends 
prescription, during the possession; hence, no prescription has run 
against Emmett Putnam’s right of action against the succession of 
his brother. 

The fact of James feeling constrained to resort to such an expe- 
dient as he did, to secure his brother’s claims, leads to an inference 
of his insolvency at that time, therefore Emmett could have sus- 
tained no injury. But it is contended that Emmett Putnam paid 
premiums on the new policy, and that fact is cited to instance a 
change of his former position. But this position is not borne out 
by the evidence. It shows, conclusively, that James M. Putnam 
paid premiums on the substituted policy for many years, and until 
after the death of Emmett Putnam. That, after the latter’s death, 
a friend of his widow paid a part of the premiums for the years 
1884, 1885, 1886, and 1887. That the insured died in 1887. These 
payments were for 1884, $16; for 1885, $53.37; for 1886, $57.75; for 
1887, $51.25, aggregating in amount $172.37, whereas the amount 
of annual premiums specified in the policy is $112. It is manifest 
that the “reversionary dividends” due the policy-holders were 
utilized, and the amount of cash employed in the payment of pre- 
miums was correspondingly reduced. 

Counsel further argues that the new policy was “a separate and 
distinct liability ” of the company, and that its promise was uncon- 
ditional. An examination of the policy will show evidences to the 
contrary. Some of its recitals are as follows, viz.:— 

Ist. ‘And the said company do hereby promise and agree to and with the 
assured * * * well and truly to pay * * * the said sum assured to the said 
E. Putnam * * * deducting therefrom all notes or credits for premiums on 
this policy * * * also, old notes on previous policy, same number, unpaid at 
that time.” 2d. ‘And it is also understood and agreed, by the within 
assured, to be the true intent and meaning hereof, that if the declaration 
made by or for the said James M. Putnam in the application for a policy, or 
any part thereof, and bearing date the fifth of January 1852, and upon the 
faith of which this policy is made, shall be found in any respect untrue, then 
and in that case this policy shall be null and void.” 

These two paragraphs are quite sufficient for our present purpose. 
Instead of the new policy, appearing on its face, to be “a separate 
and distinct liability” of the company, it appears that the “old 
notes (due) on premiums” on an old policy of same number were 
to be deducted from the amount assured in the former; and that 
the declaration made by James M. Putnam in his application for a 
policy, issued on his life, on the 5th of January 1852, was the one in 
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the faith of which the one of 1868 was predicated, and for the 
vivification of which Emmett Putnam, as beneficiary of the latter, 
was bound. By these two clauses, the two policies were insepara- 
bly blended together, and the latter made to depend on the former. 
Of this Emmett Putnam and his heirs and assigns were fully noti- 
fied thereby, and by these recitals» they are conclusively bound, as 
the latter are suing for the enforcement of this policy. Itis a unit, 
anlcanaot ba divided for or against itself; but it must be taken 
in its entirety. 

One of the distinguishing features of the Pilcher case was that, 
the insured husband and the company were ascertained to have 
confederated together to make it appear as though there had been 
a default on the part of the former in the payment of premiums, 
and, consequently, the policy had lapsed. That, thereupon, a new 
policy, in appearance, issued, of which the assured and his assigns 
were the specified beneficiaries. When issued, this policy was 
assigned for value, and passed into the hands of the bank. 

These acts we considered, and construed to be a fraud upon an 
innocent third person, who had parted with his money on the faith 
of a policy containing no notice of it being a substitution, and 
whereby the company was estopped from showing the real state of 
the case for its own relief and protection. 

The principle on which estoppel is raised in such a case is aptly 
stated by the New York court. They say: “Conduct of one party 
is an estoppel upon him only when it induces action in another, 
which cannot be withdrawn from him without loss:” Warring vs. 
Sanborn, 82 N. Y., 604; Payne vs. Burnham, 62 N. Y., 72; Bowen 
vs. Brown, 30 N. Y., 541. 

May on Insurance, says: “To constitute an estoppel, there must 
be such conduct on the part of the insurers, as would, if they were 
‘not estopped, operate as a fraud on the party who has taken, or 
neglected to take, some action to his own prejudice, in reliance 
upon it. When nothing has been done, or left undone by the 
insured, in reliance upon the act, or the non-action of the insurer, 
there can be no estoppel;” pp. 771-772. , 

Like precepts are found in all text-books: 1 Greenleaf, secs. 
22, 27, 207, 208; Biglow on Estoppel, pp. 369, 473; 6 Waite on 
Actions and Defenses, 701. 

These authorities are cited for the double purpose of showing their 
application to the Pilcher case, and their in applicability to this one. 


VoL. XIX.—29. 
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Our conclusion is, that the judgments appealed from are correct 
in principle, but that they are subject to a slight modification in 
favor of the widow and heirs of Emmett Putnam, so as to allow them 
the sums expended in the payment of premiums, with interest. 

It is, therefore, ordered and decreed that the judgments appealed 
from be so amended as to allow defendant in suit of Mary S. Put- 
nam, a credit of the sum of $172.37, with 5 per cent per annum 
interest from date of judicial demand, with costs of appeal, and so 
as to entitle the plaintiffs Amelia M. Putnam et als. to recover of 
the defendant herein a like sum with interest and costs in both 
courts. . 

It is further ordered that the judgments appealed from be in 
other respects affirmed. 


—_———-——____. 


SUPREME JUDICIAL COURT OF MAINE. 


DOLLOFF 


Us. 


SAME 


| 
PHCENIX INS. CO. | 
| 


vs 
GERMAN-AMERICAN INS. CO.* | 


Where a policy of fire insurance provides that ‘any fraud, or attempt at 
fraud, or any false swearing, on the part of the assured,” shall cause a 
forfeiture of all claims under the policy, a willfully false statement in the 
proof of loss, after the fire, of some pretended losses, will completely for- 
feit the entire policy, even though the actual losses, truly stated, ex- 
ceeded the entire amount of the policy. 


E..W. Wurrexovss, for Plaintiff. 
Baker, Baker & Cornisu, for Defendants. 
Emery, J. 
The plaintiff procured of the defendant insurance company a pol- 
icy of fire insurance for $2,000 upon his home buildings and con- 


* Decision rendered, January 20, 1890. 
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tents, each building being separately valued, and the contents also 
having a separate valuatior. The policy of insurance contained 
the following stipulation: “Any fraud, or attempt at fraud, or 
fulse swearing, on the part of the assured, shall cause a forfeiture of 
all claims under this policy.” The buildings and contents were 
consumed by fire, and the plaintiff, as required by the policy, and 
also by statute (Rev. St., c. 49, § 21), notified the company of the 
loss, and delivered to them a written statement, on oath, purporting 
to be a particular account of the loss or damage. In this instru- 
ment, called “ proof of loss,” the plaintiff, as the jury have found, 
knowingly and purposely made false statements on oath of some 
pretended losses which he did not in fact sustain. 

He contended, however, that his actual losses, throwing out his 
pretended losses, exceeded the whole amount of the policy, and 
that consequently the defendant company was not, and could not 
be, harmed by his false statement of additional losses, and should 
pay him his actual loss. 

His argument was that these false statements of additional losses 
did not increase the risk or the liability of the company; that the 
true statements showed a loss of over $2,000; and hence the false 
statements did no fraud nor harm. The presiding justice overruled 
this contention, and instructed the jury to the opposite effect. The 
verdict being against him, the plaintiff excepted; and his excep- 
tions present, substantially, this question: When the actual losses, 
truly stated in a proof of loss, exceed the whole amount of the 
insurance, will a knowingly and purposely false statement on oath, 
in the proof of loss, of other pretended losses, destroy the plaintiffs 
claim for kis actual losses under such a policy as this? 

We cannot doubt that it will. The parties stipulated that it 
should. It so provided in the contract, and it is a lawful provis- 
ion. The contract of insurance is one of indemnity only. The sole 
lawful object of obtaining a policy of insurance is to secure simple 
reimbursement for actual loss. Any purpose of making a profit 
on the part of the assured is unlawful, and will vitiate the contract. 
Such being the nature of the contract, it requires good faith on the 
» part of the assured towards the insurers. Especially is this so in 
the adjustment of the loss after a fire. It is impracticable for the 
insurers to ascertain for themselves the extent of the losses, partic- 
ularly where the contents of a dwelling-house and barn are insured, 
as in this case. The assured and his family or servants are usually 
the only persons who can give a true account of the losses. The 
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insurers, therefore, usually, as in this policy, require from the 
assured a detailed statement on oath of such losses, as a necessary 
preliminary to the payment of the indemnity. The statute also 
requires this. Rev. St.,c. 49, § 21. The statute and the policy both 
make this statement a necessary preliminary to a right of action on 
the policy; and they both contemplate, of course, a true statement. 
The demand of the statute and of the policy for such a statement 
is addressed to his conscience, like a bill for discovery. When, 
therefore, he meets this demand with knowingly false statements of 
losses he did not sustain, in addition to those he did sustain, he 
ought to lose all standing in a court of justice as to any claim under 
that policy. 

The court will not undertake for him the offensive task of sepa- 
rating his true from his false assertions. Fraud in any part of his 
formal statement of loss taints the whole. Thus corrupted, it 
should be wholly rejected, and the suitor left to repent that he 
destroyed his actual claim by the poison of his false claim: Claflin 
vs. Insurance Co., 110 U. S., 81; Sleeper vs. Insurance Co., 56 N. 
H., 401; Wall vs. Insurance Co., 51 Me., 32. 

We have not overlooked the case of Shaw vs. Insurance Co. (1 
Fed. Rep., 761), where Judge Lowell makes the distinction con- 
tended for by the plaintiff here. There the stipulation in the pol- 
icy was: “All fraud, or attempt of fraud, by false swearing.” ete. 
Here the words are: “Any fraud, or attempt at fraud, or false 
swearing,” etc. It might be that there harmful fraud should ap- 
pear, while here false swearing, by itself, is made a cause for for- 
feiture. Butit will be seen that the United States Supreme Court, 
in Claflin vs. Insurance Co., supra, three years after Judge Lowell’s 
opinion, considered the same question, and decided it the other 
way, holding that false swearing alone, without its operating as a 
fraud upon the company, forfeited the policy. 

The plaintiff invokes section 20 of c. 49 (the insurance law), Rev. 
St.; but that does not rescue him. It does not purport to save the 
assured from the consequences of his own fraud. It simply pro- 
vides that immaterial and innocent misstatements shall not avoid 
the policy. If the statements called for in that section are material 
or fraudulent, they are fatal. But that section has reference only 
to statements made in procuring the policy of insurance. It does 
not apply to statements made after the loss, in the proof of loss. 
No allusion was made to this statute in Wall vs. Insurance Co., 
supra; but it is uncertain whether the decision was before or after 
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the enactment of the statute. It was intimated in Bellatty vs. 
Insurance Co. (61 Me., 414), some time after the passage of the 
statute, that fraud in the proof of loss, if established, would bar the 
suit. While in Williams vs. Insurance Co. (61 Me., 67) the jury 
neyatived any fraud or false swearing in the over valuation of the 
goods, it was assumed that fraud or false swearing, if established, 
would forfeit all claim under the policy. 

It is further suggested by the plaintiff that, the buildings hav- 
ing been separately valued in the policy, the insurance on them is 
not affected by any false swearing as to the personal property. 
The policy of insurance, however, is an entire, single contract, to 
stand or fall as a whole, so far as fraud or false swearing is cori- 
cerned: Barnes vs. Insurance Co., 51 Me., 110. 

Exceptions overruled. 

Peters, C. J., and Walton, Virgin, Foster, and Haskell, JJ., concur. 


—————_+o—_——_ 


SUPREME COURT OF PENNSYLVANIA. 


McCULLOUGH 
vs. 
EXPRESSMAN’S MUT. BEN. ASSOCIATION.* 


The constitution and by-laws of a benevolent association provided that ben- 
efits should be paid to members who through sickness or other disability 
were unable to follow their usual business. 


Held, That lunacy is a sickness or disability within the provision. 


Joun F. Devetin and W. Horace Hepsvrn, for Plaintiff in Error. 
Tuomas R. Excocs, fur Defendant in Error. 
MircHet., J. 

The jury have found for the plaintiff, and we must therefore 
assume that all the necessary facts were duly proved. This disposes 
of a considerable part of the argument for the appellee, and leaves 
open to us only the question of law involved in the point reserved, 
—whether insanity is sickness or disability within the meaning of 
the contract. The operative words are contained in the following 
passages from the constitution and by-laws of the association. 
Const. art. 9:— 


* Decision rendered, March 10, 1890. 
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Every member * * * who, through sickness or other disability, is unable to 
follow his usual business or some other occupation, whereby he may earn a 
livelihood for himself and family, shall be entitled to such sums (as weekly 
benefits) as the by-laws shall specify ; 


and By-Laws, art. 13, § 1:— 

Any member who after twelve months’ membership, through sickness or dis- 
ability, is unable to follow his usual or some other business or occupation 
whatsoever, * * * shall receive, etc. 

We cannot regard the meaning of this language as at all doubtful. 
That insanity is a sickness in some senses of the word is beyond 
question, and such legal authorities as appear to have considered 
the question hold that it is sickness, within the meaning of such 
charters and articles of association as the defendant’s. Thus in 
Burton vs. Eyden (L. R. 8 Q. B., 295), an action against a “friendly 
society,” the English designation of associations like the present 
appellee, the words of the by-law were: “ During any sickness or 
accident that may befall him.” Blackburn, J., said: “I am of opin- 
ion that lunacy is sickness, within the meaning of the rules of this 
society. * * * Insanity depends on the state of mind and body 
ofthe person. * * * It certainly seems to me that lunacy is a sick- 
ness affecting the health of the body in such a way as to prevent a 
man’s ability of earning his livelihood. If it were not the intention 
to include it, the rules of the society should be framed so as ex- 
pressly to exclude it.” And Quain, J., said further : “I am also of 
opinion that insanity is sickness, within the society’s rules. * * * 
The words * * * entitling the member to relief are, ‘during any 
sickness or accident,’ except certain excluded cases, insanity not 
being one.” In Kelly vs. Ancient Order (9 Daly, 292), Van Brunt, 
J., says: “ Insanity has always been considered a disease, and comes 
strictly within the meaning of the term ‘sickness.’” And in Pell- 
azzino vs. Society (16 Wkly. Cin. Law Bul., 27) it is assumed by 
Harmon, J., apparently without question by either party, that in- 
sanity entitles a member of such society to sick benefits. But, even 
if the extent of the words “sickness” were doubtful, the present 
case is relieved of all difficulty by the additional phrase “ other dis- 
ability.” The purpose of the association is defined by article 2 of 
the constitution as the accumulation of a fund to enable the mem- 
bers “to assist each other in cases of accident, sickness, or other 
distress, and their families in case of death.” The common class of 
those who are expected to need the benefits is defined in article 9, 
as already said, as those who, through sickness or other disability, 
are unable to follow their usual or some other business, whereby 
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they may earn a livelihood for themselves and their families. To 
this class is added another in article 10, to-wit, the families of mem- 
bers who die, and members themselves whose wives die. The latter 
are clearly examples of that pecuniary distress which is enumerated 
in the constitution among the ills which it is the object to relieve. 
But the main idea throughout is the assistance of those who are in- 
capacitated for earning their living, and the condition that the in- 
capacity shall be from “sickness or other disability” is as compre- 
hensive as language could well make it. If insanity is not sickness 
it is certainly disability, and clearly within the prescribed condition 
for aid. Certain excepted cases are specified, but not only is in- 
sanity not one of them, but all of those which are thus specified, 
such as want of membership for twelve months, arrearages to the 
association, or sickness originating from intemperance, vicious or 
immoral conduct, either fail in some necessary requirement, or bear 
some taint of fault which takes them out of the category of the in- 
nocent unfortunate for whom the reliefis intended. If any of these 
exceptional facts were charged against the plaintiff, the verdict of 
the jury has settled them in his favor, and there is no reason shown 
why he should not have the relief to which under the rules of the 
association his disability entitleshim. Judgment reversed, and now 
judgment for plaintiff on the verdict. 
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A policy on machinery in a morocco factory provided that it should be void 
“if a building covered by this policy shall become vacant or unoccupied, 
or ifa mill or manufactory shall stand idle.” 


Held, That the machinery did not constitute a mill, within the policy. The 
provision referred only to a mill in the sense of a building and not to per- 
sonal property contained therein 
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Vann, J. 

This is an action upon an insurance policy issued by the defend- 
ant on the 10th of February, 1883, whereby it insured the plaintiff 
for the period of one year from that day. 

Against loss or damage by fire, to an amount not exceeding $2,000, on his 
boiler, steam-engine and connections, machines, machinery, shafting, belt- 
ing, pulleys, hangers, tubs, tanks, tables, tools, vats, and all machinery and 
apparatus used in the business of manufacturing leather and morocco, all 
contained in the frame building and extension situate on the south side of 
Wallabout Street, about 375 feet westerly from Lee Avenue, Brooklyn, L. I. 

The defendant answered, alleging that after the delivery of the 
policy, and before the loss occurred, the plaintiff permitted “ the 
said building in said policy mentioned to become vacant and unoc- 
cupied, and the said niill to remainidle, * * * untiland at 
the time of the fire in” question. It appeared that the property 
insured was totally destroyed by fire on the 4th of January, 1884, 
and that for several months prior thereto the morocco factory had 
‘stood idle,” although the machinery was not removed from the 
building. 

The policy in question is a long instrument, containing some pro- 
visions that apply exclusively to insurance upon buildings or real 
property, others that apply only to personal property, and others, 
still, that are applicable to property of both kinds. The form was 
evidently designed for use in insuring both kinds together, or 
either kind separately; but in the latter case, of course, certain pro- 
visions were not intended to be operative, as there would be noth- 
ing for them to act upon. The only provision specifically pleaded 
by the defendant in its answer, as a defense to this action, is the 
following, viz.: ‘Ifa building covered by this policy shall become 
vacant or unoccupied, or if a mill or manufactory shall stand idle, 
or be run nights or overtime, without notice to, and the consent of, 
the company, clearly stated thereon, all liability hereunder will 
thereupon cease; and, ifa building shall fall, except as the result of 
a tire, this policy, if covering thereon, or on property therein, shall 
thereupon immediately cease and determine.” It is contended 
by the defendant that “the machinery covered by the policy con- 
stituted a mill, and that its standing idle created a forfeiture.” On 
the other hand, the plaintiff claims that a building is the sole sub- 
ject of insurance contemplated by the first part of the clause above 
quoted, and that its true meaning is that if a building covered by 
the policy shall become vacant or unoccupied, or if, being a mill 
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or manufactory, it shall stand idle, all liability shall at once cease. 
The plaintiff further claims that the property insured was not a mill 
or manufactory, and that it was not insured as a mill or manufac- 
tory, but simply as personal property. 

We think that the plaintiff is right in his contention, because it 
would not be a natural or ordinary use of language to describe 
machinery used in milling as a mill, or in manufacturing as a manu- 
factory: Herrman vs. Insurance Co., 81 N. Y., 184. The property 
insured was neither a mill nor a manufactory, as those words are 
commonly understood. While the word “mill” is used to describe 
a “machine for grinding,” it is also defined as “a building, with its 
machinery, where grinding, or some process of manufacturing, is 
carried on.” Webst. Dict. A manufactory is ‘“‘a house vr place 
where anything is manufactured.” Id. Neither term would be 
understood or used by the mass of mankind to describe simply 
‘machinery and apparatus used in the business of manufacturing 
leather and morocco,” which is the description in the written part 
of the policy that is claimed to mean a mill or manufactory as used 
in the printed part. Ifthe defendant intended to attach the con- 
dition in question to machinery used in a mill, it should have said 
so. In the condition relating to the fall of a building it is pro- 
vided that ‘this policy, if covering thereon, or on property therein, 
shall thereupon immediately cease.” So the clause prohibiting the 
use of certain inflammable substances provides that if they are 
“stored, kept, or used in any building on which, or on the con- 
tents of which, there is any insurance,” the policy shall be void. 
Thus it appears that in certain instances, by the use of language 
that no one could mistake, the insurer made its intent clear that a 
certain condition should apply both to real and personal property. 
If it intended that the condition under consideration should thus 
apply, why did it not say so? We think that this condition refers 
to a mill or manufactory in the sense only of a building used for 
milling or manufacturing, and that it has no application to the per- 
sonal property covered by the policy. 

Moreover, if there is a reasonable doubt as to the meaning or 
application of this clause, it should be construed most favorably to 
the insured, because the insurer prepared and executed the con- 
tract, and is responsible for the language used: Kratsenstein vs. 
Assurance Co., 116 N. Y., 54, 59; Dilleber vs. Insurance Co., 69 N. 
Y., 256, 263. As was said by this court in a recent case: “The 
defendant is claiming a forfeiture. When a clause in a contract is 
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capable of two constructions, one of which will support, and the 
other defeat, the principal obligation, the former will be preferred. 
Forfeitures are not favored, and the party claiming a forfeiture 
will not be permitted, upon equivocal or doubtful clauses or words 
contained in his own contract, to deprive the other party of the 
benefit of the right or indemnity for which he contracted:” Baley 
vs. Insurance Co., 80 N. Y., 21, 23. 

The learned counsel for the defendant has referred us to a case, 
recently recided by this court, in which the plaintiff sought to 
recover for a loss upon the building that contained the personal 
property involved in this action, and destroyed by the same fire: 
Halpin vs. Insurance Co., 19 Ins. L. J., 289. The policy in that 
case covered the building only, and provided that if said building 
should become vacant or unoccupied the insurance should cease. 
We gave effect to that condition, which was clear and unequivocal, 
by reversing the judgment that the plaintiff had recovered. In 
another case arising out of the same fire, and decided during the 
present term, the policy covered personal property only, described 
as contained in said building; but it provided that “if the above- 
mentioned premises,” referring to the building, should become 
vacant or unoccupied, the policy should be void: Halpin vs. Insur- 
ance Co. (post, p. 459). In that case, also, we were required by 
the clear and unmistakable terms of the contract, and the facts 
as disclosed by the evidence, to reverse the judgment that had 
been rendered in favor of the plaintiff. But we are called upon in 
the case at bar to enforce a contract that differs materially from 
either of the others named, because it fails to attach any condition 
that was shown to have been violated, to the property covered by 
the policy. The judgment in this case, therefore, should be affirmed. 

All concur. 
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A policy on machinery in a morocco factory provided that it should be void 
if the premises should become vacant or unoccupied and so remain for 
more than thirty days. 


Held, That the vacation of the building by the lessee, after which it was 
locked up and the key put in the hands of a renting agent, who occasion- 
ally visited it, while a man was engaged to watch it who lived in an ad- 
jacent house on the premises, was a vacancy within the policy. 


Tuomas E. Prarsatt, for Appellant. 

Naruantet C. Moak, for Respondent. 

Haiaut, J. 

This action was brought on an insurance policy issued February 
10, 1883, to recover the damages sustained by reason of the destruc- 
tion by fire of the property insured. The defendant by its policy 
had insured the plaintiff in the sum of $2,000. 

On his boilers, steam-engine and connections, machines, machinery, shaft- 
ing, belting, pulleys, hangers, tubs, tanks, vats, tables, tools, and all machin- 
ery and apparatus used in the business of manufacturing leather and mo- 
rocco, all contained in the frame building and extension situate on the south 
side of Wallabout Street, about 275 feet westerly from Lee Avenue, Brooklyn, 
one year, against all loss or damage by fire to the property specified, etc. 

This policy, however, was made subject to the following condition: 


If the above-mentioned premises shall become vacant or unoccupied, and 
so remain more than thirty days, without notice to, and consent of, this 
company, in writing, then this policy shall be void. Any change, within 
the control of the assured, material to the risk, shall avoid this policy. 

The fire occurred on January 4, 1884, and resulted in a total loss 
of the building and machinery. It appears that the plaintiff had 
leased the building and machinery to Hance & Underhill, who had 
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been engaged in the manufacture of leather; that in July, 1883, 
they ceased business, and left the premises, and from that time the 
building was closed, and the factory remained idle until the fire; 
that the plaintiff resided at Newark, N. J., and had left the factory 
in charge of one Faulkner, who had the keys, and visited the prem- 
ises three or four times a week; that he caused the windows to be 
boarded up, and had one John Halpin to watch the premises; 
that Halpin lived in a house on the premises, about fifteen feet 
from the factory building, and looked after the premises when at 
home, and day-times, when he was away at work, his wife looked 
after it. Halpin did not have a key to the factory, but whenever 
he wanted to go in he went to Faulkner and got it. 

The facts disclosed in reference to the premises becoming vacant 
or unoccupied are the same as those considered by us in the case 
of Halpin vs. Insurance Co. (19 Ins. L. J., 289), in which we held 
that the premises were unoccupied, within the meaning of the pol- 
icy. The condition says: “Ifthe above-mentioned premises shall 
become vacant or unoccupied.” The only premises mentioned 
above is the building in which the boilers and machinery insured 
are located. The premises mentioned in the condition clearly 
refers to such building: Herrman vs. Insurance Co., 85 N. Y., 162. 
There is no claim that the defendant had notice that the premises 
were vacant, or consented that they might remain unoccupied. 
After the plaintiff had rested, and, again, after the evidence had 
closed, the defendant moved for a dismissal of the complaint upon 
the ground that the premises were unoccupied, within the meaning 
of the policy, prior to the fire, and had so remained more than 
thirty days, without notice to and consent of the defendant. The 
motions were denied, and exceptions were taken. Under our decis- 
ion in the case of Halpin vs. Insurance Co., supra, the motions 
should have been granted. The judgment should be reversed, and 
a new trial granted, with costs to abide the event. All concur. 
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SUPREME COURT OF TENNESSEE. 


STATE vo vse or DAVIS er at. 


Us. 


THOMAS er at.* 


In a suit to recover damages from the state treasurer, who was also ex-officio 
insurance commissioner, and his bondsmen, by reason of losses sustained 
through insolvent companies alleged to have been licensed in known vio- 
lation of the law which directed licenses to be granted tocompanies 
that had complied and of whose soundness he was satisfied. 


Held, That the functions of the commissioner were judicial and no liability 
attached unless his action was corrupt. A charge that he knowingly 
violated the law is not equivalent to the charge that he willfully and 
maliciously violated it. 


Held, That his sureties as treasurer were not liable for his acts as commis- 
sioner. 


E. B. Rucker and Wurman & Gamste, for Appellants. 
Dickinson & Frazier, for Appellees. 
Snopaerass, J. 

The defendant, Thomas, was treasurer of the state for the years 
1887-88. The other defendants were sureties on his official bond 
as such. He was ex-officio insurance commissioner during his 
term, and as such issued license to one Reves Walker, as agent of 
the Northwestern Mutual Insurance Company, of Washington, 
Dak., and authorized said company to do an insurance business in 
Tennessee for the year 1887. The license issued recited that the 
company had complied with the law of Tennessee, and was author- 
ized, according to its provisions, to carry on the business of insur- 
ance. The complainants took out policies in said company of said 
agent, sustained losses by fire, and discovering, as they allege, that 
the company was insolvent, brought this suit against Mr. Thomas, 
and the sureties on his official bond as treasurer, to recover of 
them the amount of the losses sustained, on the ground that he 
knowingly issued the license in violation of law. The defendants 
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demurred to the bill on several grounds; the sureties insisting, 
among other things, that the bond of treasurer covered no such 
liability as that alleged; that the bond of treasurer was only to se- 
cure the performance of his duties as such to the public, and, un- 
der statute, specially devolving upon him any pecuniary liability 
to individuals. For instance, Code, § 2568. This defense is 
clearly well founded, and need be no further noticed. 

The question of Mr. Thomas’ personal liability depends upon 
other considerations. The chancellor dismissed the bill as to all, 
and complainants appealed. The complainants insist that to 
knowingly issue license in violation of law is to willfully and ma- 
liciously do so, and that, if not the same, is equivalent to a corrupt 
violation of duty, and renders him liable. If this construction 
were correct, the bill would state a case against him personally; 
but this is not a correct construction. The complainants had al- 
leged that defendant willtully, maliciously, and knowingly violated 
the law in the issuance of the license, but, on the hearing below, in 
open court, withdrew “so much of the bill and charges thereof as 
stated and charged that the action of the commissioner was willful, 
malicious, or corrupt, save and so far as the same may be predi- 
cated upon the fact that he, as commissioner, knowingly issued 
the certificate, and permitted the company to do business in Teunes- 
see in violation of law.” The elimination of the charge stating or 
implying corruption left only the allegation that he knowingly did 
the act complained of. In answer to this charge, the defendant 
claims authority to license the company under an act of the legis- 
lature passed March 23, 1887 (Acts 1887, p. 303), which does au- 
thorize the licensing of mutual companies. But complainants in- 
sist that this law, which is of doubtful construction, did not 
authorize the licensing of fire insurance companies, and, if it did, 
it is unconstitutional, for various reasons, not necessary here to 
state. E 

The argument is then made that the treasurer is bound to know 
the law; is bound to know the proper construction of this statute, 
if good, and its unconstitutionality, if bad. Granting that all this 
is true, it proves that he may technically, and by fiction of law, 
know what he in fact does not know, and demonstrates that a 
man, in legal fiction, can do a thing “knowingly,” according to a 
proper legal construction of that term, and yet not do it willfully 
and maliciously in fact, and proves the first proposition asserted, 
that the charge that Mr. Thomas knowingly violated the law is not 
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a charge, or equivalent to a charge, that he willfully and maliciously 
violated the law. 

By no construction, then, can the charge of the bill be treated as 
implying corrupt action; and this is necessary to fix a personal re- 
sponsibility on Mr. Thomas, unless he acted in a purely ministerial 
capacity in the issuance of the license. If his action was purely 
ministerial, and required the exercise of no judicial discretion, 
then he might be liable without corruption. But his action was 
not purely ministerial. The statute provides that “whenever any 
insurance company shall have fully complied with all the require- 
ments of this article [and among these requirements is to answer, 
to the satisfaction of the commissioner, such inquiries as may in 
his judgment be necessary to elicit a full exhibit of the business 
and standing of such company, in addition to all special require- 
ments enumerated], and the commissioner is satisfied that the af- 
fairs of such company are in sound condition, he shall issue certi- 
ficates of authority to such personsas such company may designate, 
authorizing them to transact the business of insurance for and in 
behalf of such company in this state.” Mill. & V. Code, §§ 2575, 
2563. He is clearly vested with a discretion to grant, and he is 
also invested with discretion to revoke, the license of an insurance 
company, under certain circumstances appearing to his satisfac- 
tion. Id. § 2572. It follows that his action in issuing the license 
was discretionary, and therefore judicial. No liability, conse- 
quently, attached, unless it were corrupt; and, no corruption be- 
ing alleged, the bill, on this ground, was properly dismissed. It is 
not necessary to discuss other grounds of demurrer. The decree 
is affirmed, and bill dismissed, with costs. 





Report of Decisions. 


SUPREME COURT OF KANSAS. 


AMERICAN CENTRAL INS. _ 
) 


US. 
HATHAWAY.* ) 


Where questions of fact submitted to a jury are not fully and substantially 
answered, the court, on application of either party, should instruct the 
jury to fully and explicitly answer them. 

Where an interrogatory is requested to be submitted to the jury, within the 
issues joined by the pleadings and the evidence introduced, asking for a 
more explicit answer to another interrogatory submitted, it is error for 
the court to refuse to submit it to the jury. ; 

In an action against a fire insurance company, where it is provided in the 
policy that in case of loss the insured must notify the company of the 
fire, and also forward to the home office of the company proofs of any 
loss sustained, upon a trial to recover for such loss the jury should find, 
under proper questions of fact, not only that notice of the fire had been 
given the company, but also that proof of loss had been either made 
or waived. 

Isaac G. Reep and Rossineton, Smirx & Dattas, for Plaintiff in 

Error, 

Groree & Kina and McDonatp & Parker, for Defendant in Error. 


Hotz, C. 

At the January term, 1887, of the Sumner District Court, the 
defendant in error, as plaintiff, recovered a judgment for $1,080.50 
against the defendant, a fire insurance company, located at St. Louis, 
Mo. The company had insured the plaintiff against loss by fire on 
merchandise and other personal property in his store at Caldwell, 
Kan., for $1,000. The store and its contents was burned on the 
8th day of October, 1885. This action was brought upon the 
policy issued, alleging compliance with all its conditions by plaintiff. 
The answer was a general denial. While there was quite a volume 
of testimony tending to throw suspicion upon the origin and cir- 
cumstances of the fire. and also that there was not personal 
property to the value of $1,000 consumed, vet the question dis- 
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cussed by the briefs of the parties is whether sufficient proof of 
loss had been given to the company as required by the terms of 
the policy, or waived by the actions and statements of its agent. 
A day or two after the fire Dave Rorick, the general adjuster of 
claims for the company, came to Caldwell, and looked over the 
ground where the building had been located. There is a conflict 
of testimony concerning what he did and said at that time; the 
plaintiff's testimony tending to show that he stated that if the 
proofs were furnished there at Caldwell he would come back and 
settle for the loss. The defendant denies that any such statement 
was made, or anything that could be construed into a waiver. 
Among the conditions of the policy were that the insured should 
give, under oath, a particular account of the loss; what prope:ty 
was destroyed or damaged; state the time, origin, and circum- 
stances of the fire, and produce a certificate, under the seal of a 
magistrate, notary public, or commissioner of deeds nearest the 
place of fire, and not concerned in the loss or related to the 
insured, stating that he had examined the circumstances attending 
the loss, and believed that the insured had, without fraud, sustained 
loss on the property insured to the amount such officer should 
certify to; and it was stipulated therein that the loss sustained 
should be paid within sixty days after such proof and statement 
had been received at the head office of the company in St. Louis, 
Mo. At the trial the plaintiff offered in evidence a copy of the 
items of the property consumed, and of his verification thereto, as 
proof of his loss. This was objected to, as being secondary evi- 
dence, and because no proper ground had been laid for its intro- 
duction. The plaintiff testified that on the 23d day of October, 
1885, he placed this statement, a copy of which he had in court, in 
the Caldwell post-office, directed to the company at St. Louis, with 
postage prepaid. He further offered Rorick, general adjuster of 
the company, as a witness, who testified that it had never been 
received at the home office in St. Louis. The plaintiff never 
made a demand of the company for the statement sent, nor a copy 
thereof. 

Besides the general verdict in favor of plaintiff, the jury made 
special findings of fact, the following of which are pertinent to the 
objections made by the plaintiff: ‘“Interrogatory 4. Did the 
plaintiff render to the defendant a particular account under oath of 
the loss claimed to have been sustained? Answer. Yes. Int. 5. 


If you shall answer question number four in the affirmative, was the 
VoL, XIX.—30, 
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account therein mentioned received by the defendant at its head 
office, in St. Louis, Mo.? A. We do not know.” “Int. 8. Has the 
defendant waived any of the conditions of said policy relating to 
the proceedings of the assured after a loss thereunder? A. Yes. 
Int. 9. If you answer question number eight in the affirmative, 
state each and every condition that you may find has been so 
waived. A. By the special agent of the company, Dave Rorick, 
being on the ground after the fire, about October 12 or 13, 1885, 
he waived the notice required by policy to be in writing. Int. 10. 
If you answer question number eight in the affirmative, state when 
and by whom such waiver was made. A. Answer in number nine. 
Int. 11. Have any of the conditions of said policy, relating to pro- 
ceedings by the assured after a loss thereunder, been waived in this 
case by Dave Rorick? A. Answer in number nine. Int. 12. If 
you answer question number eleven in the affirmative, state specitic- 
ally each condition waived by him. A. Answer in number nine.” 
“Int. 15. If you answer question number four in the affirmative, 
state particularly when and in what way he so rendered said 
account to the defendant. A. Evidence shows that the plaintiff 
mailed at Caldwell, Kan., in the insurance company’s printed 
envelope, postage prepaid, bill of items, under oath, required by 
policy. Int. 16. If you answer question number eleven in the 
affirmative, when did he waive the said conditions or either of 
them? A. By Special Agent Rorick’s appearance at Caldwell after 
the fire. Int. 17. Was the plaintiff induced to delay the rendition 
to the defendant of the particular account of his loss, under oath, 
required in his policy, by any conversation he had with Dave 
Rorick? A. No.” 

One of the important controverted questions of fact in this case 
is whether proof of loss was received at the office of the defendant 
at St. Louis. The plaintiff, in introducing a copy of that proof, 
acted upon the theory and upon the testimony of Rorick that it 
had never been received there. Such evidence alone permitted a 
copy to be introduced in evidence, yet when he obtained a judg- 
ment against the company it must have been because a sufficient 
notice had been received at the office at St. Louis, or because there 
had been a waiver on the part of their adjuster, Mr. Rorick. Ifthe 
notice had been received at St. Louis properly, then the introduc- 
tion of the copy of the statement and proof of loss was error. On 
the other hand, if it had not been received, then the only evidence 
to sustain the judgment would be that showing a waiver by the 
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defendant. We therefore shall confine the discussion of this case 
solely to the question of waiver, and the instructions of the court 
seem to indicate that that was the controverted question largely in 
its mind during the trial. There was evidence sufficient, if uncon- 
tradicted, to have upheld the verdict in favor of plaintiff on that 
ground; and it was upon that theory, and that alone, that the 
defendant’s demurrer to the evidence was properly overruled. 

By examination of findings 9, 10, 11, and 12, we learn that defend- 
ant company, by its agent Rorick, waived the notice required by: 
the policy to be in writing, by being on the ground four or five 
days after the fire. There can be no question but what the notice 
of the fire was waived by the appearance of the adjuster of the 
company, but there is no certain or definite finding that the proofs 
of loss and certificates were waived by the company. Interrogatory 
9 was not fully answered. It was sought to be made more definite 
by interrogatories 11 and 12, but in the answer the jury simply 
referred back to the answer they made to interrogatory 9. The 
defendant asked that interrogatory No. 19 be submitted to the 
jury: “Int. 19. If you answer No. 11 in the affirmative, state fully 
by what acts or representations, or in what manner, he waived the 
said conditions, or either of them.” The court refused to submit 
it. It should have been submitted. It was within the issues and 
the evidence adduced. It might have made certain what conditions 
had been waived. Being within the issues of the case and the 
evidence submitted, it was error to refuse to submit it. This error 
is more manifest when we recall, also, that the court refused, on 
motion of defendant, to compel the jury to more definitely answer 
interrogatories 9 and 12. We recommend that the judgment be 
reversed, and the cause remanded for a new trial. 

Pes Curtam.—It is so ordered; all the justices concurring 
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COURT OF APPEALS OF NEW YORK. 


SECOND DIVISION. 


BANCROFT 
US. 
HOME BENEFIT ASS’N.* 


In the application which was a warranty, the insured stated that he had not 
received any wound, hurt, or serious bodily injury. It appeared that 
about a year previous while fencing, he had received a blow from a foil 
on the throat which produced an intérnal abrasion in the windpipe, from 
which he raised a little blood at the time and was confined to his bed a 
few days under medical attendance, but which left no evil consequences. 


Held, That this was not a hurt, wound, or serious bodily injury within the 
policy. 


Wituiam C. Witson, for Appellant. 
Francis Lawton, for Respondent. 


Fouert, C. J. 
April 28, 1885, John S. Bancroft became a member of defend- 
ant’s life department, and received two certificates, by each of 
which the defendant promised to pay, on proof of his death during 
the continuance of the certificate, $5,000 to the insured’s wife, the 
plaintiff, from the benefit fund of the life department. Each certifi- 
cate contains the following provisions:— 


In consideration of the representations and agreements made in the appli- 
cation herefor, and which is a part of this contract, and of each of the state- 
ments made therein, which * * * every person accepting, or acquiring any 
interest in, this contract, hereby adopts as his own, admits to be material, 
and warrants to be full and true, and to be the only statements upon which 
this contract is made. ‘‘(1) If this certificate * * * has been, or shall be, 
obtained through misrepresentation, fraud, or concealment. * * * then the 
same shall be absolutely void.” The application contained this question and 


answer: ‘‘(3) Question. Have you received any wound, hurt, or serious 
bodily injury? Answer. No.” 


The application contained the following declarations :— 
* Decision rendered, March 18, 1890 
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I do hereby declare that all the particulars and statements made by me in 
connection with this application are true, to the best of my knowledge and 
belief; and I do, hereby acknowledge, consent, and agree that any untrue or 
fraudulent statement made by me, or to any medical examiner for said asso- 
ciation, or any concealment of facts by me, shall forfeit and cancel all rights 
to any benefit under the above-named contract, and expressiy waive all pro- 
visions of law forbidding any physician who has attended me from disclosing 
all information which he thereby acquired. I further declare and agree 
that my answers to the questions put by the medical examiner are correct 
and true, and that I am the person who signed the application on the oppo- 
site side, and was examined as stated. 

September 19, 1885, the insured died; and this action was 
brought to recover the amounts insured by the certificates, and was 
defended at the trial on the sole ground that the answer to the 
question above quoted was untrue. The issue was tried before the 
court without a jury, which found as facts that February 21, 1884, 
the insured received a “wound,” (fifth finding,) a “hurt,” (sixth 
finding,) and a “serious bodily injury” (seventh finding). The 
eighth finding of fact described with particularity the wound, hurt, 
and serious bodily injury found in the fifth, sixth, and seventh find- 
ings, and is as follows: “Eighth. That prior to the making and 
delivery of the said application, and on or about the 21st day of 
February, 1884, the said John S. Bancroft, while engaged in fencing, 
did receive a blow from a foil on the throat, in the neighborhood of 
or upon the Adam’s-apple; that in a few seconds thereafter he 
raised a little blood; that said blow produced an extravasation of 
the submucous membrane, just over the cricoid cartilage, in the 
posterior part of the throat, almost opposite er behind, but a little 
below, the Adam’s-apple; that the force of said blow produced an 
abrasion, wound, or hurt on the inside of the windpipe; that shortly 
thereafter the said John S. Bancroft was confined to his bed the 
whole or the greater part of three days, and during that time was 
attended by a physician, and was by him treated with the same 
treatment that he gave persons who have the complaint of spitting 
of blood, but I find that the treatment was not for the complaint of 
spitting of blood.” In the ninth finding, the court found that the 
insured concealed from the defendant the injury described in the 
fifth, sixth, seventh, and eighth findings, and, as a conclusion of 
law, decided that the plaintiff, by reason of the answer given, was 

not entitled to recover. The plaintiff excepted to the fifth, sixth, 
' seventh, and ninth findings of fact, and to this sentence, contained 
in the eighth finding: “That the force of said blow produced an 
abrasion, wound, or hurt on the inside of the windpipe,” and now 
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insists that they are without any evidence tending to sustain them, 
and are reviewable in this court as questions of law. 

On the evening of February 21, 1884, the insured took at his 
own house a lesson in fencing, with foils. His body was protected 
by a thickly-padded buckskin jacket, fitting closely and high about 
his neck, and his face was shielded with a visor, which were spe- 
cially designed for the protection of persons engaged in this exercise. 
At the end of the exercise, he spat, as found, “a little blood,” and 
immediately called his family physician, who, after an examination, 
expressed the opinion that his throat had been hit by the button 
of the foil, though no external mark or evidence of injury could be 

f ound. The insured was not conscious of having been hit, and was 
quite confident that he had not been. The physician made a care- 
ful examination, but found no evidence that the blood came from 
the throat or lungs. After the examination, the patient was put 
to bed, and treated in the manuer, and for the time, described in 
the eighth finding of fact. No other hemorrhage occurred. 
March 2, 1884, his throat was examined by Dr. Jarvis, a specialist, 
who testified that, by the use of a powerful light and mirrors, he 
discovered the injury, which he described in the language used in 
the eighth finding. All the evidence descriptive of the injury and 
its effects was given by Drs. Wright, the attending physician, and 
Jarvis, the specialist, who were called by the defendant, and by the 
plaintiff, called in her own behalf. Dr. Wright testified that he 
had been the insured’s family physician for ten or twelve years 
prior to May, 1885. After having described the injury and its ef- 
fects, he testified: “Iwas his attending physician for some time 
after this [the accident] until he moved away from that part of 
the city, in May, 1885. During the time that I attended him as a 
physician, he was not at any time seriously ill with any complaint. 
He was not, to my knowledge, afflicted with any organic or chronic 
disease at that time. I do not believe that he was. * * * 
Question. After all you had seen of this patient at the time of the 
injury, immediately after the injury, and during the time you at- 
tended him as a physician, would you call that a serious injury ? 
Answer. The result seems to justify the supposition that it was not 
a serious injury, but a man bleeding from the throat or lungs is al- 
ways regarded as possibly a serious case. Physicians always give 
them the benefit of the doubt, under such circumstances, as though 
it was certainly serious. Q. On the final result of this, would you 
call it a serious injury? A. I would not, for the patient got over 
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it.” Dr. Jarvis testified: “Q. Did you regard this as a serious in- 
jury? A. I cannot say that I took it in that light. It was simply 
to find out what the trouble was that I examined him. Q. Was it 
your opinion he would lose the effects of it? A. I thought it 
would disappear.” The plaintiff testified that her husband spat 
no blood between February 21, 1884, and the date of his death. 
Taere is no conflict on the evidence, and there is none justifying 
the inference or finding that the injury was serious, or that it was 
a hurt or wound, within the meaning of the contract. 

September 14, 1866, the Connecticut Mutual Life Insurance 
Company insured the life of a Mrs. Wilkinson. The application, 
wuich was a part of the contract, and its statements, warranties, 
contained this question and answer: “Question. Has the party 
ever met with any accidental or serious personal injury? If so, 
what was it? Answer. No.” The insured died in 1869; and in the 
action on the policy the jury returned a special finding that in 
1862 the insured fell from a tree, was injured in consequence 
thereof, was sick fer some time, but that she ‘recovered, and that 
the injury had no permanent influence on her health. The fact 
that the insured had fallen, and had been somewhat injured, was 
not disclosed to the insurer. It was held that the injury was not, 
within the meaning of the contract, a serious one : Wilkinson vs. 
Insurance Co., 30 Iowa, 119. At about the same time the Union 
Mutual Life Insurance Company, of Maine, insured the same life. 
This application was also a part of the contract, and its statements, 
warranties. It contained this question and answer: “ Question. 
Has the party ever had any serious illness, local disease, or per- 
sonal injury? If so, of what nature, and at what age? Answer. 
No.” The accident which had happened to the insured was not 
disclosed to the insurer. On the trial of the issue joined the jury 
retirned a special finding that in 1862 the insured fell from a tree, 
was injured, but not seriously, and’ that its effects passed away 
without subsequently affecting her health. The fact that the in- 
sured had so fallen was not disclosed to the insurer. It was held 
that the injury described by the evidence and found by the jury 
was not a serious one, within the meaning of the contract, and that 
the plaintiff was entitled to recover: Wilkinson vs. Insurance Co., 
2 Dill., 570, 13 Wall., 222. In discussing the case, the meaning of 
the terms “serious bodily injury,” when used in life policies, was 
discussed. The court said: “On the first branch of the case, the 
court said to the jury that if the effects of the fall were temporary 
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and had entirely passed away before the application was taken, 
and if it did not affect Mrs. Wilkinson’s health or shorten her life, 
then the non-disclosure of the fall was no defense to the action. 
On the other hand, if the effects of the fall were not temporary, 
and remained when the application was taken or if the fall af- 
fected the general health, or was so serious that it might affect the 
health or shorten life, then the non-disclosure would defeat recov- 
ery, although the failure to mention the fall was not intentional or 
fraudulent. It is insisted by counsel for the defendant that, if the 
injury was considered serious at the time, it is one which must be 
mentioned in reply to the interrogatory, and that whether any 
further inquiry is expedient on the subject of its permanent influ- 
ence on the health is for the insurer to determine before making 
insurance. But there are grave and obvious difficulties in this 
construction: The accidents resulting in personal injuries, which 
at the moment are considered by the party serious, are so very nu- 
merous that it would be almost impossible for a person engaged in 
active life to recall them at the age of forty or fifty years; and, if 
the failure to mention all such injuries must invalidate the policy, 
very few would be sustained. where thorough inquiry is made into 
the history of the party whose life is the subject of insurance. 
There is, besides, the question of what is to be considered a seri- 
ous injury at the time. If the party gets over the injury com- 
pletely, without leaving any ill consequences in a few days, it is 
clear that the serious aspect of the case was not a true one. Is it 
necessary to state the injury and explain the mistake to meet the 
requirements of the policy ? On the other hand, when the question 
arises, as in this case, on a trial, the jury, and not the insurer, must 
decide whether the injury was serious or not. In deciding this, 
are they to reject the evidence of the ultimate effect of the injury 
on the party’s health, longevity, strength, and other similar consid- 
erations? This would be to leave out of view the essential purpose 
of the inquiry, and the very matters which would throw most light 
on the nature of the injury, with reference to its influence on the 
insurable character of the life proposed. Looking, then, to the 
purpose for which the information is sought by the question, and 
to the difficulty of answering whether an injury was serious in any 
other manner than by reference to its permanent or temporary 
influence on the health, strength, and longevity of the party, we 
are of opinion that the court did not err in the criterion by which 
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it directed the jury to decide the interrogatory propounded to 
them.” See also, Wilkinson vs. Insurance Co., 30 Iowa, 119. 

The words “hurt” and “wound,” as used in the application, 
mean an injury to the body causing an impairment of health or 
strength, or rendering the person more liable to contract disease, 
or less able to resist its effects. No such consequences followed 
from the hurt sustained by the insured. A cut on the face, finger, 
or on any part of the body from which blood flows, though healing 
in a few days, and leaving no evil consequences, is a hurt or 
wound, but not within the meaning of the contract under consid- 
eration. There being no evidence tending to sustain the findings 
upon which the conclusion of law is based, the judgment should 
be reversed, and a new trial granted, with costs to abide event. 
All concur. 


SUPREME COURT OF PENNSYLVANIA. 


STAMBAUGH 
US. 
BLAKE.* 


A son-in-law has no insurable interest in his mother-in-law by reason of the 
relationship, nor does he acquire an interest as creditor because she is 
dependent on him for support. 


The assignee of such a policy can claim only the amount expended for fees 
and expenses, and if he has collected the proceeds must account for the 
balance to the representatives of the insured. 


Assumpsit brought by Thaddeus A. Blake, administrator of 
Elizabeth Raber, deceased, to recover from Jesse S. Stambaugh 
the amount of money received by him from the V. B. Mutual Aid 
Society of Pennsylvania on a policy of insurance on the life of said 
Elizabeth Raber. The policy was originally taken out by Adam J. 
Emig, a son-in-law of the insured, with whom she resided, and on 
whom she was dependent for support. He assigned the policy for 
a consideration of $10 to Lewis Strayer; and said Strayer, in con- 
sideration of $10, assigned the policy to defendant Stambaugh. 








* Decision rendered, October 1, 1888. 
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The court charged on this point as follows: “It has been decided 
in this state that a son-in-law, by reason of that relationship, has 
no insurable interest; nor does it appear here in this case that 
there is any other kind of an interest by reason of his being a 
creditor, and it has been held to be law that a policy of insurance 
in favor of one who has no interest in the life of the assured, either 
as a relative or as a creditor, is speculative, and a wager; that is, it 
is a mere speculation or bet upon the life of the party assured. As 
regards the representative of the estate of the assured, it has been 
held that, when there is such an assignment, the beneficiary or his 
assignee can only hold the amount expended for fees and expenses, 
and that would be but a mere matter of calculation.” There was a 
judgment for plaintiff, and defendant brings error. 


Getsz, Zreater & Srrawsriper, for Plaintiff in Error. 
Joun W. Birrencer, fur Defendant in Error. 
Per Curiam. 

When the learned judge of the court below said: “It therefore 
requires no further investigation of the facts of this case at once to 
declare this policy to be a wagering policy; and it appears that, this 
money having been drawn by Jesse S. Stambaugh from the com- 
pany, he cannot hold it against the representatives of the estate of 
the assured,”—he said nothing that he was not warranted in saying 
by the facts and law of the case. We may here add that it is time 
that attorneys, at least, should learn to know that an assignment 
does not help a wagering policy, and that the assignee spends his 
money to no purpose when he purchases it. The judgment is 
affirmed. 
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LOWER COURT DECISIONS. 


AUTHORITY OF AGENT. 


Supreme Court of New Jersey. 


METROPOLITAN LIFE INS. CO. 
vs. 
McGRATH.* 

When a life insurance policy has become void through a failure to pay the 
stipulated premiums, and the policy provides that agents are not author- 
ized to make, alter, or discharge contracts, or waive forfeitures, or to 
receive premiums in arrears, except upon a written application in pre- 
scribed form fora revival, which must be acted on by the company itself, 
it is error for the court to refuse to charge the jury that a collecting agent 
had no power to waive the forfeiture, or to bind the company by receipt 
of the premiums in arrear, without any application for revival, and for the 
court to charge that payment by the assured, and receipt by the agent, 
of the premiums in arrear, for the purpose of revival, would warrant a 
recovery on the lapsed policy; there being no evidence that the agent 
actually possessed, or ever before attempted to exercise, the power to 
waive a forfeiture or receive a lapsed policy. 

J. A. Beecuer, for Proseculor. 
J. Cuapman, for Defendant. 

Knapp, J. 
This was an action upon a policy of life insurance, brought in the 

District Court of Jersey City, whose judgment in favor of the 

plaintiff was affirmed by the Hudson Common Pleas, and is now 

before us on certiorari. The policy required the premiums to be 
paid every week, and provided that, if the payment of the weekly 
premiums should be in arrears more than four weeks, the policy 
should thereupon become void, and that agents were not author 
ized to make, alter, or discharge contracts, or waive forfeitures, or 
receive premiums on policies in arrears, after the time allowed by 
the reyzulations of the company. One of the company’s regulations 
was as follows: “ Policies in arrears more than four weeks become 
lapsed, and agents are expressly prohibited from collecting, or . 


* Decision rendered, March 12, 1890, 





476 Report of Decisions. [May, 


members from paying, thereon, except as follows: A written 
application may be made for the revival of the policy upon a form 
provided by the company, and a special revival receipt will then 
be given by the agent who collects the premiums in arrears; but 
in no case are such premiums to be entered in the premium receipt 
book until after the revival application has been officially accepted 
by the company, and it will be invalid unless, at the time of the 
official revival of the policy at the home office in New York, the 
assured is alive and in sound health.” The policy was issued June 
2, 1884, and the weekly premiums were paid up to January 11, 
1886. The premiums thereafter accruing remained in arrear until 
February 23, 1887, when the company’s collector, Ellacott, received 
$5.90, the amount of the back premiums, from one Mrs. Wendell; 
caused the assured, Francis McGrath, to sign an application for a 
new policy; and told Mrs. Wendell and McGrath that, if the com- 
pany did not accept the money, he would return it. Afterwards 
the collector told Mrs. Wendell that the company had accepted it, 
and it was allright, and handed her the new policy, but she refased 
to take it. A receipt for the back premiums from January 11, 1886, 
to March 21, 1887, appears in McGrath’s premium receipt book, 
signed by the same collector under date of March 14, 1887. Mc- 
Grath died March 20, 1887. Upon the foregoing facts the defend- 
ant requested the court to charge the jury that Ellacott had no 
power to waive the forfeiture, or bind the company by receipt of 
the premiums in arrear; but the court refused to do so, and on the 
contrary. charged that, if the premiums were paid on the policy in 
suit for the purpose of reviving the policy, and were so received by 
Ellacott for the company, and therefore entered in the plaintiff's 
book as a revival, the plaintiff should recover the amount of the 
policy. To the refusal and to the charge the defendant excepted. 

Clearly the court was in error. The contract provided that the 
collector should have no power to waive the forfeiture occasioned 
by the failure to pay premiums, or to revive the policy. Every wit- 
ness who testified upon the point denied that he possessed such 
authority, and there was no evidence that he had ever attempted to 
exercise it, and his entry of the receipt for back premiums in the 
premium receipt book was expressly forbidden by the regulations 
of the company by which the assured had agreed to be bound. 
Hence there was neither actual authority, nor any appearance of 
authority. acquiesced in by the company, to enable Ellacott to 
revive the lapsed policy: Catoir vs. Trust Co., 33 N. J., Law, 487- 
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Ellacott’s statement to Mrs. Wendell, that the company had ac- 
cepted the $5.90, and it was all right, accompanying the tender of 
the new policy, plainly had no reference to a revival of the old pol- 
icy, and there is not the slightest evidence that the subject of such 
a revival was ever broached to or considered by the company. No 
ground for a recovery upon the old policy was substantiated at the 
trial, and for the errors above mentioned the judgment should be 
reversed, and a venire de novo awarded. Under the statute no 
costs are allowed. 


WAIVER OF OTHER INSURANCE. 


Civil District Court of Louixiana.—Division “A.” 


M. KRANZ 
vs. 


SCOTTISH UNION & NATIONAL INS. CO.* 


First. While parol eyidence is admissible to show that by the subsequent 
acts of an insurance company certain conditions as to other insurance 
and notice thereof may be considered as waived, yet, in such a case, the 
proof must be clear, consistent, precise, and sufficient. 

Second. Likewise some notice must be given, and that notice acted upon by 
the company when in full possession of the facts; otherwise the waiver 
must be considered as not established. 


KE. T. Frorance, Attorney for Plaintiff. 
H. H. Hatt, Attorney for Defendant. 


E.us, J. 
The policy sued on bears date June 22,1886. It was not a 
renewal, but an original insurance for one year. The testimony 
impresses me with the belief that, at that date, the plaintiff had no 
other insurance upon the property. That he had had such seems 
evident from his testimony, but the policy or policies were dead. 
On the 20th, December, 1886, he obtained a policy from the Sun 
Fire Company, on the same property, from which, on the destruc- 
tion of said property, by fire, in March 1887, he was subse juently 
paid the amount of the loss covered by that policy. 
The evidence is satisfactory that this latter policy was also an 
original insurance in said Sun Company, and not a renewal. There 
is no evidence to show that the defendant company was notified of 


* Decision rendered, March 26, 1890. 
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the second insurance, at the date of the policy in the Sun Company, 
or at any time thereafter. 

This, by the terms of the policy sued on, annulled it. The clause 
forbiddirg insurance of the property ‘‘at any time, during the 
continuance of the policy without the consent of the defendant 
company, etc.” was printed on the face of said policy, and the 
plaintiff was bound to know it. 

41 A. 31;—30 A. 1387. But the plaintiff contends that the com- 
pany did so consent, and in this behalf he testifies that he informed 
the collector of the company, Mr. Stockman, who brought him the 
application for the insurance (filed in evidence), that the property 
was covered by other insurance, and this Mr. Stockman corroborates, 
and swears that he bore the information to the fire clerk of the 
company, Mr. Godat, who was the proper officer. 

Mr. Godat, who was the fire clerk named, testifies to the contrary. 
Though negative, his statement is emphatic. Plaintiff’s statement 
of his conversation with Stockman is; “I told him I am insured in 
another insurance company, and I asked him to have it written 
on the policy, as he always did.” When recalled, he testified, 
‘Well, I told bim I am insured, and to have inserted in the 
policy ‘all other insurance permitted.’” Mr. Stockman’s version 
of the conversation is, “Mr. Kranz asked me to take it back and 
have other insurance permitted, indorsed on the policy.” Both 
referred to the time when plaintiff signed the application for 
insurance. 

There are several facts which determine the issue thus raised 
in favor of the defendant company. 

1st.—Mr. Kranz, the plaintiff, it seems to me, must be n istaken, 
when he says the property was covered by insurance at that time. 
The evidence indicates that his dealings were with the Smith 
Agency and the Woud’s Agency, and it shows that both policies 
held at the date of the fire, in March 1887, were originals and not 
renewals. As to the dead policies, which he says were in the 
garret, and destroyed at the fire, he gives no information, and his 
statement is confused. It would seem that they had lapsed for 
some time, or if not that the policy sued on was to succeed them. 

If this be true, wHy should he send such a message and request. 

2d.—He was habitually careless in regard to his insurance, as 
he testifies, not opening his policies when received, and not know- 
ing the names of the companies issuing them, and this must detract 
from the weight of his statement. 
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3d.—He is mistaken in his belief that both policies which he 
held at the date of the destruction of his property were renewals. 
He states positively that the policy sued on was a renewal, and 
indicates that the other one was also, though he does not state this 
so clearly. 

4th.—It is not reasonable, that in so important a matter as that 
of effecting additional insurance upon property already insured, in 
his favor, the agent of the company would receive from plaintiff a 
request that permission to make such other insurance should be 
granted, and indorsed upon the policy, without inquiring as to the 
amount, or particulars of such further proposed or existing insur- 
ance. If there were such, such a request from its very vagueness 
could hardly be regarded as a request at all, and if made, and 
transmitted to the fire clerk as said witness testified, was not 
sufficient. How could he enter anything definite in his books, or 
upon the policy, or act intelligently in the interest of his com- 
pany, upon a request so indefinite? If plaintiff really was insured 
at the date of the issuance of the policy sued on, he could have 
proved the fact by the record and officers of the company in which 
he was so insured, with certainty and precision, and he has failed 
to do so. 

I doubt not plaintiff's good faith or truth, or that of Mr. 
Stockman, but in the face of Mr. Godat’s statement, and its reason- 
ableness and probability, and in view of Mr. Stockman’s ill health, 
as proved, and of plaintiff's mistakes in his impressions as to 
other important facts, and his habitual carelessness and inatten- 
tion to his insurance, I think the plaintiff has failed to make this 
essential proof. 

But were my conclusions deficient, the plaintiff must still fail 
because a request so vaguely made, so carelessly received, and 
communicated, without statement of facts, amounts or particulars 
in relation to the subject-matter, followed by no further supporting 
action on plaintiffs part, and no record, note, or memorandum, on 
the part of defendant’s officer in charge of such details, in my view 
of the law, does not amount to notice to the company, sufficient to 
base the waiver of a plain and explicit condition, written on the 
face of the policy. 

The condition that the company’s consent must be obtained, in 
writing, and be indorsed upon the policy, otherwise, that additional 
insurance would avoid the policy, must weigh against the plaintiff 
and in favor of the defendant, in determining this disputed issue of 
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fact, and the resulting question of law. That condition was not a 
thing of little importance. It entered deeply into the contract 
from its very nature. It was intended to protect the company 
from the risks that might result from overinsurance of the prop- 
erty. The presumption is, that the company would not waive it, 
without full information as to all details. 

While in my judgment, a waiver, by subsequent acts, or conduct 
of the parties, is provable by parol, or even by implication,—I yet 
think that the proof should be clear, consistent, precise, and suffi- 
cient, in all respects to carry moral conviction of the truth and 
the fact, that there was notice to the company, by plaintiff, and the 
resulting waiver in his favor, after full disclosure of all details and 
particulars on the part of the former, and full information to base 
considerate action, on the part of the latter. 

If he was not insured when he took out the policy sued on, and if 
he and Mr. Stockman are not mistaken in what they state, and their 
version of the facts be accepted as true throughout, even then, in 
order to have the effect contended for, i. e., that the company 
waived the condition, it would be encumbent on plaintiff to prove 
that, in December, 1886, when he took out the additional policy, 
to wit, that in the Sun Company, he gave the defendant company 
full knowledge thereof, as to all essential particulars. 

If, being fully informed, the defendant company had made no 
objection, they would be held as waiving the condition by silence 
and implication, and in such a case, the authorities cited and the 
arguments so ably advanced by plaintiffs counsel would have 
application and great weight. But there is no evidence to show 
that the plaintiff gave such information. 

I therefore think that the plaintiff has failed. 

Judgment for defendant, against the plaintiff, dismissing his 
petition, and for costs. 





